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U.S. Customs Service 


Treasury Decisions 


(T.D. 96-80) 
CRYSTALLINITY OF CERAMIC FLOOR AND WALL TILE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final notice on testing of floor and wall tile for percent of 
crystallinity necessary to satisfy Harmonized Tariff Schedule of the 
United States criteria that a “ceramic article” be a shaped product “of 
crystalline or substantially crystalline structure.” 


SUMMARY: Customs has completed a review of the responses received 
as a result of our request for comments on the testing for the percent of 
crystallinity of certain articles of imported floor and wall tiles. These 
articles are classified for Customs purposes under subheadings covered 
by U.S. Note 1 to Chapter 69 of the Harmonized Tariff Schedule of the 
United States (HTSUS). There are many products imported under 
Chapter 69 that have vastly different physical requirements than floor 
and wall tiles. For this reason this study has been limited to the physical 
parameter of crystallinity of floor and wall tiles. 


EFFECTIVE DATE: Any changes in Customs laboratory testing proce- 
dures will be effective regarding merchandise received for testing on or 
after December 3, 1996. 


FOR FURTHER INFORMATION CONTACT: Mr. Robert L. Zimmer- 
man, Jr., Office of Laboratories & Scientific Services, (504) 589-6311. 


SUPPLEMENTAL INFORMATION: 


BACKGROUND 
From time to time U.S. Customs Service employees take representa- 
tive samples from importations for the purpose of verifying that the 
importation is properly being enterea into the commerce of the United 
States under the correct subheading of the Harmonized Tariff Schedule 
of the United States (HTSUS) and other pertinent laws and regula- 
tions. Additional U.S. Note 1 to Chapter 69 of the HTSUS states: 


For the purposes of this chapter, a “ceramic article” is a shaped 
article having a glazed or unglazed body of crystalline or substan- 
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tially crystalline structure, the body of which is composed essen- 
tially of inorganic nonmetallic substances and is formed and 
subsequently hardened by such heat treatment that the body, if 
reheated to pyrometric cone 020, would not become more dense, 
harder, or less porous, but does not include any glass articles”. 
[Emphasis added. ] 
As part of the Customs efforts to increase voluntary compliance with 
the law and regulations, inform the public, and involve the importing 
public in problem resolution, by a notice published in the Federal Regis- 
ter on September 6, 1995 (60 FR 46329), Customs stated that it wished 
to define the concept of “substantially crystalline” in scientific terms 
based on state-of-the-art ceramic technology. However, before making 
any changes, comments were invited on this issue. 


DISCUSSION OF COMMENTS 
The following discussion and conclusion applies only to floor and 
wall tile described in Chapter 69, HTSUS. As a result of the notice, Cus- 
toms received six responses. The respondents have offered several 
issues which are discussed individually. 
Issue 1: 


The degree of crystallinity of a ceramic is not addressed in any of the 
major standards that govern the manufacture of ceramic articles. 


Response: 


This comment was made by five of the six respondents. The American 
Society for Testing and Materials (over 30 ASTM standards including 
C373, most found in Volume 15.02), the International Standards Orga- 
nization (ISO standards 13006 and 10454.1 through 10454.17), and the 
European Network (EN standards 87, 98-105, 121, 122, 155, 159, 163, 
176-178, 186-188, and 202) each have either accepted standards or 
draft standards for the production of ceramic floor and wall tile. Each 
standard writing body has a definition for a ceramic floor and wall tile, 
but none address the issue of crystallinity in their definition. According 
to one respondent, crystallinity is not an important factor to the indus- 
try. From all of the information gathered on this subject, Customs 
acknowledges that the degree of crystallinity is not an issue to the tile 
industry. The fact that the issue is not as critical to the industry as the 
other criteria stated in U.S. Note 1, e.g., fired to pyrometric cone 020, 
porosity, etc. may lead Customs to lessen the weight of the crystallinity 
criteria for floor and wall tile. However, in the absence of legislative 
change to the wording of U.S. Note 1 to Chapter 69 the issue must be 
addressed for Customs purposes. 

Issue 2: 


X-ray diffraction (XRD) is currently the technique of choice for deter- 
mining the degree of crystallinity in these products. 
Response: 

Four of the respondents noted this fact. Three went on to discuss the 
significant cost, skill and effort the method demands. One respondent 
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notes that XRD should be viewed as a qualitative test for the purpose of 
determining crystallinity. Customs acknowledges that, with one excep- 
tion, all of the facts presented by the respondents regarding XRD are 
true. The exception is that, if done properly, XRD can give quantitative 
results. It is possible that, due to the discussion of Issues 1 and 3, only a 
type of screening technique is required. 


Issue 3: 


The purpose of the crystallinity criteria is to differentiate a ceramic 
tile from a glass article. 


Response: 


While only one respondent made note of the U.S. Tariff Commission 
Tariff Classification Study (“Schedule 5-Nonmetallic Minerals and 
Products,” Nov. 15, 1960, pg 77-78) discussion of crystallinity as it 
applies to ceramic articles, the study is very important in determining 
the intent of the language of U.S. Note 1 to Chapter 69. The respondent 
states that the use of the concept of crystallinity is to differentiate a 
ceramic product from a glass product. From a technical standpoint, this 
is reasonable since glass articles are nearly completely amorphous, 
while ceramic goods normally contain some degree of crystallinity. 
Depending on the raw materials used to make the product and the 
manufacturing process used to engineer the physical qualities into the 
product that are necessary for its intended use, the degree of crystallin- 
ity may vary significantly. Furthermore, the HTSUS describes a differ- 
ent process for the manufacture of ceramics compared to the process of 
glass-making. This may be used to differentiate a ceramic article from a 
glass article for Customs purposes. 


Issue 4: 
Court ruling regarding “substantially crystalline.” 
Response: 


One respondent refers to the Eastalco decision. In Eastalco Alumi- 
num Co. v. United States, 13 CIT 864, 726 F Supp. 1342 (1989), affirmed 
in 9 CAFC 16, 916 F. 2d 1568 (1990), the Court considered whether cer- 
tain carbon blocks were “ceramic articles” for tariff classification pur- 
poses. The Court held that a low level of crystallinity (determined to be 
approximately 5%) was insufficient to meet the “substantially crystal- 
line” requirement found in the tariff schedules. In responding to plain- 
tiffs argument, the CIT stated, ‘[w]hile fifty percent may not be the 
appropriate dividing line on the issue of what constitutes substantial 
crystallinity * * * the quantitative test has shown that a very low level of 
crystallinity is involved * * *.” Hence, the Court did not reach the ques- 
tion of the appropriate dividing line for determining substantial crys- 
tallinity. In any event, for technical reasons, Customs considers this 
case, to be largely inapplicable here. Graphite (a crystalline form of car- 
bon) was a constituent material used to fabricate the blocks at issue in 
Eastalco. These. blocks are normally used to line ovens and furnaces 
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that must handle extremely high temperatures. Floor and wall tiles 
have a vastly different construction and application; they will, there- 
fore, have quite different physical characteristics. In sum, it is logical 
that the percent of crystallinity needed to satisfy the subjective term 
“substantially crystalline” may be different for products that are vastly 
different. 


Issue 5: 
Professional opinion of percent of crystallinity. 


Response: 


All but one of the respondents who are scientists/engineers state that, 
in their professional opinion, only a minimal level of crystallinity 
should be required for a floor or wall tile to be considered “substantially 
crystalline.” One scientist did not offer an opinion on a minimum level 
of crystallinity. One of the ceramic engineers introduces a concept that 
the crystalline content of nearly all, if not all glass, “never exceeds a few 
percent (less than 5%).” Customs finds these opinions to be significant. 


CONCLUSION 


After careful consideration of all of the comments received concern- 
ing the issues noted above, as of the effective date of this notice in the 
Federal Register, in making decisions on tariff classification Customs 
will consider the term “crystalline or substantially crystalline” as used 
in U.S. Note 1 to Chapter 69, as it pertains to floor and wall tile, to be 
satisfied for articles having a level of crystallinity that is clearly discern- 


able by x-ray diffraction or other analytical methodology that is gener- 
ally accepted by the scientific community. Normally, a qualitative 
analysis, using the XRD technique, that indicates some degree of crys- 
tallinity exists in the article would be sufficient to verify that the floor or 
wall tile article has a sufficient crystalline nature to satisfy the criteria 
“crystalline or substantially crystalline structure” for Customs pur- 
poses. 


Dated: November 26, 1996. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 


{Published in the Federal Register, December 3, 1996 (61 FR 64192)] 





US. CUSTOMS SERVICE 
(T.D. 96-81) 


APPROVAL AND ACCREDITATION OF ALLIED CONTROL 
SERVICES, L.L.C., AS A CUSTOMS COMMERCIAL GAUGER 
AND LABORATORY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the approval of Allied Control Services, L.L.C., asa 
Customs approved commercial gauger, and as an accredited commer- 
cial laboratory to perform certain petroleum analyses. 


SUMMARY: Allied Control Services, L.L.C., with facilities in Houston, 
Texas and Lutcher, Louisiana, has been given Customs gauger approval 
and laboratory accreditations under Part 151.13 of the Customs Regu- 
lations (19 CFR 151.13). Specifically, the Houston, Texas and Lutcher, 
Louisiana sites are approved to gauge imported petroleum, petroleum 
products, organic chemicals, vegetable and animal oils, and are accred- 
ited to perform the following tests as listed under Part 151.13(a)(2): dis- 
tillation characteristics, water by distillation, API gravity, viscosity, 
sediment by extraction and percent by weight of sulfur. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of gauging reports and laboratory analyses for cer- 
tain products from Customs approved commercial gaugers and accred- 
ited laboratories. Allied Control Services, L.L.C., has applied to 
Customs for commercial gauger approval and for certain laboratory 
accreditations. Customs has determined that Allied Control Services, 
L.L.C. meets all the requirements for approval as a Customs approved 
commercial gauger and accredited laboratory. Therefore, in accordance 
with part 151.13(f) of the Customs Regulations, Allied Control Services, 
L.L.C.’s Houston, Texas and Lutcher, Louisiana sites are approved to 
gauge the products named above in all Customs Districts; and are 
accredited to perform the laboratory analyses listed above. 


Location 


Allied Control Services, L.L.C. facilities are located at 16640A, Jacin- 
toport Blvd., Houston, Texas, 77015 and 2184 Jefferson Highway, 
Lutcher, Louisiana, 70071. 


EFFECTIVE DATE: November 5, 1996 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Senior Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 





6 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 50/51, DECEMBER 18, 1996 


vice, 1301 Constitution Ave., NW, Washington, D.C. 20229 at (202) 
927-1060. 


Dated: November 26, 1996. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 


[Published in the Federal Register, December 9, 1996 (61 FR 64946)] 


(T.D. 96-82) 


EXTENSION OF OILTEST, INC.”S CUSTOMS GAUGER 
APPROVAL & LABORATORY ACCREDITATION TO THE NEW 
SITE LOCATED IN NEW ORLEANS, LOUISIANA 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of the extension of Oiltest, Inc.’s Customs gauger 
approval and laboratory accreditations to include its New Orleans, LA 
new facility. 


SUMMARY: Oiltest, Inc., of Roselle, NJ, a Customs approved gauger 
and accredited laboratory under Section 151.13 of the Customs Regula- 
tions (19 CFR 151.13), has been given an extension of its Customs 
gauger approval and laboratory accreditations to include the New 
Orleans, LA new site. Specifically, this site has been given Customs 
approval under Part 151.13(a)(1) of the Customs Regulations to gauge 
petroleum and petroleum products, organic chemicals in bulk and liq- 
uid form and animal and vegetable oils in all Customs districts; and 
accreditation to perform the following tests as listed under Part 
151.13(a)(2): API gravity, water by distillation, distillation characteris- 
tics, sediment by extraction, water and sediment by centrifuge, viscos- 
ity and percent by weight sulphur. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses and gauging reports for cer- 
tain products from Customs accredited commercial laboratories and 
approved gaugers. Oiltest, Inc., a Customs commercial approved 
gauger and accredited laboratory, has applied to Customs to extend its 
Customs gauger approval and laboratory accreditation to its New 
Orleans, LA new facility. Review of the qualifications of the site shows 
that the extension is warranted and, accordingly, has been granted. 
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Location 
Oiltest, Inc.’s site is located at Cypress Point Business Center, Suite C, 
660 Distributors Row, New Orleans, Louisiana 70123. 


EFFECTIVE DATE: October 21, 1996. 


FOR FURTHER INFORMATION CONTACT: Ira S. Reese, Senior Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1301 Constitution Ave., NW, Washington, D.C. 20229 at (202) 
927-1060. 


Dated: October 28, 1996. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Service. 


[Published in the Federal Register, December 9, 1996 (61 FR 64946)] 


(T.D. 96-83) 


CUSTOMS COMMERCIAL GAUGER APPROVAL OF 
OMNI MEASUREMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of Approval of OMNI Measurement, as a Commercial 
Gauger. 


SUMMARY: OMNI Measurement (a.k.a. William J. Plocheck) of 
Crosby, Texas has applied to U.S. Customs for approval to gauge 
imported petroleum, petroleum products, organic chemicals and vege- 
table and animal oils under Part 151.13 of the Customs Regulations (19 
CFR 151.13) at their Crosby, Texas facility. Customs has determined 
that this facility meets all of the requirements for approval as a com- 
mercial gauger. Therefore, in accordance with Part 151.13(f) of the Cus- 
toms Regulations, OMNI Measurement’s Crosby, Texas site is approved 
to gauge the products named above in all Customs districts. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Part 151 of the Customs Regulations provides for the acceptance at 
Customs Districts of laboratory analyses and gauging reports for cer- 
tain products from Customs accredited commercial laboratories and 
approved gaugers. OMNI Measurement, of Crosby, Texas has applied to 
Customs for commercial gauger approval. Customs has determined 
that OMNI Measurement meets all the requirements for approval as a 
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commercial gauger. Therefore, in accordance with part 151.13(f) of the 
Customs Regulations, OMNI Measurement’s Crosby, Texas site is 
approved to gauge the products named above in all Customs districts. 


Location: 


OMNI Measurement’s approved site is located at: 914 Kennings Ave- 
nue, Crosby, Texas 77532. 


EFFECTIVE DATE: November 1, 1996 


FOR FURTHER INFORMATION CONTACT: Ira 5S. Reese, Senior Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1301 Constitution Avenue NW, Washington, D.C. 20229 at (202) 
927-1060. 


Dated: November 8, 1996. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 


[Published in the Federal Register, December 9, 1996 (61 FR 64947)] 


(T.D. 96-84) 
FOREIGN CURRENCIES 


DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR NOVEMBER 1996 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 


pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: November 11 and 28, 1996. 


Greece drachma: 


November 1, 1996 $0.004197 
November 2, 1996 .004197 
November 3, 1996 .004197 
November 4, 1996 .004184 
November 5, 1996 .004198 
November 6, 1996 .004181 
November 7, 1996 .004203 
November 8, 1996 .004199 
November 9, 1996 .004199 
November.10, 1996 .004199 
November 11, 1996 .004199 
November 12, 1996 .004205 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
November 1996 (continued): 


Greece drachma (continued): 


November 13, 1996 $0.004205 
November 14, 1996 .004196 
November 15, 1996 004196 
November 16, 1996 ......... 004196 
November 17, 1996 .004196 
November 18, 1996 .004218 
November 19, 1996 .004202 
November 20, 1996 .004233 
November 21, 1996 .004228 
November 22, 1996 .004216 
November 23, 1996 .004216 
November 24, 1996 .004216 
November 25, 1996 .004181 
November 26, 1996 .004172 
November 27, 1996 .004158 
November 28, 1996 .004158 
November 29, 1996 .004134 
November 30, 1996 .004134 


South Korea won: 


November 1, 1996 $0.001209 
November 2, 1996 .001209 
November 3, 1996 .001209 
November 4, 1996 .001208 
November 5, 1996 .001208 
November 6, 1996 ; .001205 
November 7, 1996 .001200 


November 8, 1996 .001200 
November 9, 1996 .001200 
November 10, 1996 .001200 
November 11, 1996 .001200 
November 12, 1996 .001203 
November 13, 1996 .001203 
November 14, 1996 .001203 
November 15, 1996 .001203 
November 16, 1996 .001203 
November 17, 1996 .001203 
November 18, 1996 .001205 
November 19, 1996 .001205 
November 20, 1996 .001202 
November 21, 1996 .001202 
November 22, 1996 .001205 
November 23, 1996 .001205 
November 24, 1996 : .001205 
November 25, 1996 .001205 
November 26, 1996 .001202 
November 27, 1996 .001202 
November 28, 1996 .001202 
November 29, 1996 .001206 
November 30, 1996 .001206 
Taiwan N.T. dollar: 
November 1, 1996 $0.036324 
November 2, 1996 .036324 


November 3, 1996 .036324 
November 4, 1996 .036337 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
November 1996 (continued): 


Taiwan N.T. dollar (continued): 


November 5, 1996 ee _ $0.036337 
November 6, 1996 ee .036298 
November 7, 1996 .036337 
November 8, 1996 ; * .036311 
November 9, 1996 .036311 
November 10, 1996 .036311 
November 11, 1996 .036311 
November 12, 1996 .... .036337 
November 13, 1996... ee eee .036337 
November 14, 1996 .036337 
November 15, 1996 .036337 
November 16, 1996 .036337 
November 17, 1996 .036337 
November 18, 1996 ......... .036337 
November 19, 1996 ....... greens .036337 
November 20, 1996 ........ re .036337 
November 21, 1996 .. alata eer .036337 
November 22, 1996 .036337 
November 23, 1996 .036337 
November 24, 1996 .036337 
November 25, 1996 ae .036337 
November 26, 1996 ........ : .036337 
November 27, 1996 .036337 
November 28, 1996 .036337 
November 29, 1996 .036377 
November 30, 1996 .036377 


Dated: December 1, 1996. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 
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(T.D. 96-85) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR NOVEMBER 1996 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 96—78 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: November 11 and 28, 1996. 


Treland pound: 


November 20, 1996 $1.682000 
November 21, 1996 1.690500 
November 22, 1996 a3 1.682000 
November 23, 1996 aon 1.682000 
November 24, 1996 .... 1.682000 
November 29, 1996 ..... 1.682000 
November 30, 1996 1.682000 


Mexico peso: 


November 1, 1996 ... $0.125471 
November 2, 1996 .125471 
November 3, 1996 wait .125471 
November 4, 1996 .126183 
November 7, 1996 .125660 
November 8, 1996 .126263 
November 9, 1996 ; .126263 
November 10, 1996 .126263 
November 11, 1996 .126263 
November 12, 1996 .126263 
November 13, 1996 .126183 
November 14, 1996 .126342 
November 15, 1996 .125786 
November 16, 1996 .125786 
November 17, 1996 .125786 
November 18, 1996 .126486 
November 25, 1996 .126342 


United Kingdom pound: 


November 4, 1996 $1.643500 
November 5, 1996 1.645000 
November 7, 1996 1.647500 
November 8, 1996 1.647000 
November 9, 1996 1.647000 
November 10, 1996 1.647000 
November 11, 1996 : 1.647000 
November 12, 1996 ns 1.647000 
November 13, 1996 1.655000 
November 14, 1996 1.665300 
November 15, 1996 

November 16, 1996 
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FOREIGN CURRENCIES—Variances From Quarterly Rates For November 
1996 (continued): 


United Kingdom. pound (continued): 


November 17, 1996 
November 18, 1996 
November 19, 1996 
November 20, 1996 
November 21, 1996 
November 22, 1996 
November 23, 1996 
November 24, 1996 
November 25, 1996 
November 26, 1996 
November 27, 1996 
November 28, 1996 
November 29, 1996 
November 30, 1996 


Dated: December 1, 1996. 


FRANK CANTONE, 
Chief, 


Customs Information Exchange. 





U.S. Customs Service 


General Notices 


TARIFF CLASSIFICATION OF 
HYDRAULIC MINE ROOF SHIELD SUPPORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed change of practice; solicitation of comments. 


SUMMARY: This notice advises the public that Customs proposes a 
change of practice regarding the classification of hydraulic mine roof 
shield supports under the Harmonized Tariff Schedule of the United 
States (HTSUS). Customs has a uniform and established practice of 
classifying shield supports under subheading 8430.50.50, HTSUS, 
which provides for other self-propelled excavating machinery. Customs 
intends to change this practice to reflect the proper classification of the 
shield supports under subheading 8479.89.95, HTSUS, which provides 
for other machines and mechanical appliances having individual func- 
tions, not specified or included elsewhere in this chapter. 

If this proposed change is adopted, those rulings which are inconsis- 
tent with our current practice would be revoked. We believe such action 
would affect only the classification of thehydraulic mine roof shield sup- 
ports. Before adopting this proposed change, consideration will be 
given to any written comments timely submitted in response to publi- 
cation of this document. 


DATES: Comments must be received on or before February 4, 1997. 


ADDRESS: Written comments (preferably in triplicate) may be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
1301 Constitution Avenue, N.W., (Franklin Court), Washington, D.C. 
20229. Comments submitted may be inspected at the Office of Regula- 
tions and Rulings, located at Franklin Court, 1099 14th Street, N.W, 
Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Larry Ordet, Tariff 
Classification Appeals Division, (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Self-propelled, hydraulic mine roof shield supports are used in under- 
ground coal mining. They are one of three machines of a long wall min- 


13 
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ing system. The system consists of: (1) a cutting device (shearer) which 
removes coal as it moves along the face of a coal deposit; (2) a face con- 
veyor, located underneath the cutting tool, which transports the coal as 
it is removed; and (3) an advancing mechanism and shield support 
which serve as a platform for (1) and (2). The shield supports are 
installed side by side along the face of an underground coal seam to form 
a continuous overhead canopy which cantilevers over the shearer and 
face conveyor. The supports prevent the mine roof from collapsing onto 
these machines as the coal is removed. The supports also move the 
entire system forward. No single component can function as coal cut- 
ting machinery without the other two components. 

Customs position with regard to the classification of self-advancing, 
hydraulic mine roof shield supports under the Tariff Schedules of the 
United States (TSUS), the precursor to the HTSUS, was expressed in 
C.I.E. 227-67, dated February 28, 1967. In C.I.E. 227-67, we stated that 
“(t]here is a uniform and established practice of classifying equipment 
similar to the mechanized roof supports and the hydraulic roof sup- 
ports, Mk III, under the provision for extracting machinery, whether or 
not stationary or mobile, for minerals or ores, in item 664.05 * * *.” 
Item 664.05, TSUS, provided for “mechanical shovels, coal-cutters, 
excavators, scrapers, bulldozers and other excavating, levelling, boring 
and extracting machinery * * * for earth, minerals or ores.” This posi- 
tion was later followed in New York Ruling Letter (NY) 802700, dated 
April 19, 1982, and NY 803104, dated June 16, 1982 (then, under item 
664.08, TSUS). 

Customs position with regard to the classification of shield supports 
under the HTSUS was expressed in Headquarters Ruling Letter (HQ) 
084855, dated September 13, 1989. In HQ 084855, we held that the 
shield supports were classifiable under subheading 8479.89.90 (now, 
8479.89.95), HTSUS, which provides for other machines and mechani- 
cal appliances having individual functions, not specified or included 
elsewhere in this chapter. This decision was later affirmed, in HQ 
950218 and HQ 950220, both dated April 17, 1992. 

However, in Hemscheidt Corporation v. United States, 858 FSupp. 
223 (CIT 1994), the U.S. Court of International Trade determined that 
the uniform and established practice of classifying the shield supports 
as “extracting” machinery, established under the TSUS, survived 
implementation of the HTSUS. The Court pointed out that Customs did 
not publish notice in the Federal Register, in accordance with 19 U.S.C. 
1315(d), of its intention to classify shield supports under heading 8479, 
HTSUS. Accordingly, the Court held that the shield supports were prop- 
erly classifiable under subheading 8430.50.50, HTSUS, which provides 
for other self-propelled excavating or extracting machinery. This deci- 
sion was affirmed in Hemscheidt Corporation v. United States, 72 F.3d 
868 (Fed. Cir. 1995). 

It is Customs position that the shield supports cannot be classified as 
excavating or extracting machinery under heading 8430, HTSUS. The 
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terms “excavate” and “extract” are not defined in the HTSUS. When 
terms are not so defined, they are construed in accordance with their 
common and commercial meaning. Nippon Kogasku (USA), Inc. v. 
United States, 69. CCPA 89, 673 F2d 380 (1982). Common and commer- 
cial meaning may be determined by consulting dictionaries, lexicons, 
scientific authorities and other reliable sources. C.J. Tower & Sons v. 
United States, 69 CCPA 128, 673 F2d 1268 (1982). 

“Excavate” is defined in Webster’s Ninth New Collegiate Dictionary, 
pg. 431 (1990), as follows: “1: to form a cavity or hole in 2: to form by 
hollowing 3: to dig out and remove 4: to expose to view by or as if by dig- 
ging away a covering.” “Extract” is defined, pg. 440, as follows: “1 a: to 
draw forth * * * b: to pull or take out forcibly * * * c: to obtain by much 
effort from someone unwilling * * * 2: to withdraw (as a juice or frac- 
tion) by physical or chemical process * * *.” 

As coal is removed, the self-propelled shield supports prevent the 
mine roof from collapsing onto the system’s shearer and face conveyor. 
The supports also move the entire system forward. They do not, how- 
ever, form a cavity or hole, dig out or remove, nor pull, take out, or with- 
draw, any material. While the supports form a portion of a system 
designed to excavate coal, the shield supports cannot, by themselves, be 
considered “excavating” or “extracting” machinery. 

This determination is supported by Harmonized Commodity 
Description and Coding System Explanatory Note (EN) 84.30, pg. 1203, 
which states, in pertinent part, that heading 8430, HTSUS, covers 
machinery “for ‘attacking’ the earth’s crust (e.g., for cutting and break- 


ing down rock, earth, coal, etc.; earth excavation, digging, drilling, etc.), 
or for preparing or compacting the terrain (e.g., scraping, levelling, 
grading, tamping or rolling).” The shield supports do not “attack” the 
earth’s crust, nor do they prepare or compact the terrain. Accordingly, 
based on the common meaning of the terms “excavating” and “extract- 
ing,” and the guidance of EN 84.30, the shield supports cannot be classi- 
fied under heading 8430, HTSUS. 


PROPOSED CHANGE OF PRACTICE 


Customs believes that the shield supports are classifiable under head- 
ing 8479, HTSUS, which provides for machines and mechanical 
appliances having individual functions, not specified or included else- 
where in the chapter. The function performed by the shield supports is 
not described by any heading in the tariff schedule. 

The shield supports prevent the mine roof from collapsing onto the 
system’s shearer and face conveyor. This function is distinct and sepa- 
rable from that which is performed by the other components of the long 
wall mining system, which is designed to cut and then transport coal. 
While the supports also move the entire system forward, they do not 
perform a cutting or (coal) transportation function. See EN 84.79 (for 
examples of devices having “individual functions”). Accordingly, the 
shield supports are classifiable under heading 8479, HTSUS, specifi- 
cally under subheading 8479.89.95, HTSUS. 
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AUTHORITY 


This notice is published in accordance with section 177.10, Customs 
Regulations (19 CFR 177.10). 


COMMENTS 

Before adopting this proposed change in practice, consideration will 
be given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), section 1.4, Trea- 
sury Department Regulations.(31 CFR 1.4) and section 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days 
between the hours of 9:00 a.m. and 4:30 p.m. at the Office of Regulations 
and Rulings, Franklin Court, 1099 14th Street, N.W., Suite 4000, Wash- 
ington, D.C. 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: November 7, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 
[Published in the Federal Register, December 6, 1996 (61 FR 64791)] 


ANNOUNCEMENT OF NATIONAL CUSTOMS AUTOMATION 
PROGRAM TEST REGARDING REMOTE LOCATION FILING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a second 
prototype test of remote location filing. This notice invites public com- 
ments concerning any aspect of the planned test, informs interested 
members of the public of the eligibility requirements for voluntary par- 
ticipation, describes the basis for selecting participants, and establishes 
the process for developing evaluation criteria. To participate in the pro- 
totype test, the necessary information, as outlined in this notice, must 
be filed with Customs and approval granted. It is important to note that 
resources expended by the trade and Customs on these prototypes may 
not carry forward to the final program. 


EFFECTIVE DATE: The test of the second prototype will commence no 
earlier than January 1, 1997, and will run for approximately one year, 
and may be extended. Comments concerning any aspect of the remote 
filing prototype test must be received on or before December 30, 1996. 


ADDRESSES: Written comments regarding this notice, and informa- 
tion submitted to be considered for voluntary participation in the pro- 





U.S. CUSTOMS SERVICE 17 


totype should be addressed to the Remote Filing Team, U.S. Customs 
Service, 1301 Constitution Avenue, NW., Room 1322, Washington, D.C. 
20229-0001. 


FOR FURTHER INFORMATION CONTACT: 
For systems or automation issues: Joseph Palmer (202) 927-0173, or 
Patricia Welter (202) 927-0775. 


For operational or policy issues: Troy Riley (202) 927-0256, or Bonnie 
Brigman (202) 927-0294. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Title VI of the North American Free Trade Agreement Implementa- 
tion Act (the Act), Public Law 103-182, 107 Stat. 2057 (December 8, 
1993), contains provisions pertaining to Customs Modernization (107 
Stat. 2170). Subtitle B of title VI establishes the National Customs 
Automation Program (NCAP), an automated and electronic system for 
the processing of commercial importations. Section 631 in Subtitle B of 
the Act creates sections 411 through 414 of the Tariff Act of 1930 (19 
U.S.C. 1411-1414). These define and list the existing and planned com- 
ponents of the NCAP (section 411), promulgate program goals (section 
412), provide for the implementation and evaluation of the program 
(section 413), and provide for remote location filing (section 414). 
Remote Location Filing (RLF) will allow a participant to file electroni- 
cally a formal or informal consumption entry with Customs from a loca- 
tion within the United States other than the port of arrival(POA) or the 
designated exam site (DES). Section 101.9(b) of the Customs Regula- 
tions (19 CFR 101.9(b)), implements the testing of NCAP components. 
See, T.D. 95-21 (60 FR 14211, March 16, 1995). 

Since June 1994, the Customs Remote Team has shared the Customs 
RLF concept through many public meetings and concept papers, and 
posted information on the Customs Electronic Bulletin Board and the 
Customs Administrative Message System. Pursuant to § 101.9, Cus- 
toms Regulations, Customs has been testing the RLF concept. On April 
6, 1995, Customs announced in the Federal Register (60 FR 17605) its 
plan to conduct the first of at least two prototype tests regarding RLF. 
The first test (Prototype One) began on June 19, 1995. On February 27, 
1996, Customs announced in the Federal Register (61 FR 7300) that it 
was permitting an extension and expansion of the RLF Prototype One 
until the implementation of Remote Prototype Two. In today’s docu- 
ment, Customs is announcing its plan to conclude the first prototype 
test on December 31, 1996, and conduct a second prototype test of RLF 
commencing no earlier than January 1, 1997. The first remote location 
prototype test was offered in the Automated Commercial System 
(ACS). Although the second remote prototype test was originally sched- 
uled to be tested in the Automated Commercial Environment (ACE), 
the success of Prototype One precipitated this second test under the 
Automated Commercial System (ACS) with a larger participant pool. 
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The first RLF prototype (Prototype One) will conclude December 31, 
1996. Prototype One was conducted with a very limited number of par- 
ticipants at limited locations. It was conducted with minimal system 
changes thereby requiring Customs to intervene manually in tracking 
and processing. All procedures and processes were closely coordinated 
with all selected and affected parties. The intent of Prototype One was 
to test such operational issues as communication, cargo movement and 
release, and service to and from remote locations. Prototype One tested 
features such as filing from a remote location, alternate exam location, 
and entry summary workload distribution. 

Additional prototypes of RLF are being developed by Customs to 
determine the systemic and operational design of the final RLF pro- 
gram which will allow all filers to participate in this type of entry pro- 
cess at a national level. Prototype participants must recognize that 
these prototypes test the benefits and potential problems of RLF for 
Customs, the trade community, and other parties impacted by this pro- 
gram. 


Description of RLF Program: 

The RLF program will be determined by the experiences of the 
planned remote prototypes and with other Customs initiatives such as 
the Reorganization, Automated Commercial Environment (ACE), and 
Trade Compliance Redesign. The Customs RLF team’s objectives are: 


1) To work with the trade community, other agencies, and other 
parties impacted by this program in the design, conduct and evalu- 


ation of a second prototype test of RLF; 

2) To obtain experience through prototype tests of RLF for use in 
the design of operational procedures, automated systems, and reg- 
ulations and 

3) To implement RLF on a national level in conjunction with the 
Trade Compliance Redesign, and the Automated Commercial 
Environment. 

Description of Proposed Test: 


The second remote prototype test (Prototype Two) is scheduled to 
commence no sooner than January 1, 1997, and will run until Decem- 
ber 31, 1997, unless Customs exercises its option to extend the test an 
additional year. Prototype Two will evaluate the operational impact 
and procedures for a larger participant base, testing filing from a 
remote location, and alternate location examinations. Prototype Two 
will not offer the entry summary workload distribution part of RLF as 
tested in Prototype One. 


Regulatory provisions suspended: 

Certain provisions in Part 111 and Part 141 of the Customs Regula- 
tions will be suspended during this prototype test to allow remote filing 
by brokers in ports (broker districts per 60 FR 187, pages 
49971-49974), where they currently do not hold permits, and to allow 
for the movement of cargo from its port of arrival to a designated 
examination site. 
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Eligibility Criteria: 

Note that participation in RLF Prototype Two is not confidential, 
and that lists of participants will be made available to the public. 

To qualify, a participant must have proven capability to provide elec- 
tronically, on an entry-by-entry basis, the following: entry; entry sum- 
mary; invoice information using the Electronic Invoice Program (EIP); 
and payment of duties, fees, and taxes through the Automated Clearing 
House (ACH). 

The following additional requirements and conditions apply: 


1. The requested Customs locations must have operational expe- 
rience with the Customs Electronic Invoice Program (EIP), and 
have received RLF training. 

RLF trained locations: 


The following are locations currently operational under the RLF 
Prototype One test: (POA indicates port of arrival, and DES indi- 
cates designated examination site). 


DDPP Location RLF status 


0712 Champlain-Rouses Point POA, DES 
0901 Buffalo POA, DES 
0903 Rochester DES 

090# Utica/Syracuse POA, DES 
1001 NY Seaport POA, DES 
1303 Baltimore POA, DES 
230# Laredo/Eagle Pass POA, DES 
2704 Los Angeles POA, DES 
3801 Detroit POA, DES 
3802 Port Huron POA, DES 
4601 Newark POA, DES 
4701 JFK POA, DES 
5501 Dallas DES 


After the prototype begins, additional ports that are operational 
with EIP release and summary processing will be trained in RLF 
processing if there is significant interest. 


EIP Locations: 


The following locations are currently operational with EIP and 
would require appropriate RLF training to become eligible for par- 
ticipation as a POA, DES, or both. 

S/P indicates an entry summary processing location which could 
be eligible as a POA. R/P indicates a release processing location, 
which could be eligible as a DES. 


DDPP Location EIP Status 
0101 Portland ME S/P 
0106 Houlton ME R/P 


0115 Calais ME R/P 
0401 Boston R/P S/P 
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DDPP Location EIP Status 


0901 Buffalo R/P S/P 
0903 Rochester 
1001 New York Seaport R/P, S/P 
1101 Philadelphia 

1102 Chester PA 

1103 Wilmington DE 
1108 Philadelphia Arprt 
1303 Baltimore Seaport | 
1401 Norfolk 

1601 Charleston 

1703 Savannah 

1803 Jacksonville 

2002 New Orleans 

2304 Laredo 

2704 Los Angeles 

2720 Los Angeles Arprt 
2809 San Francisco 

3001 Seattle 

3701 Milwaukee 

3801 Detroit 

3901 Chicago 

4101 Cleveland 

4102 Cincinnati 

4115 Louisville 

4601 Newark 

4701 JFK 

5201 Miami 

5203 Port Everglades 
5206 Miami Airport 

5301 Houston 


5 
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2. Participants must be operational on the Automated Clearing 
House (ACH) 30 days before applying for Prototype Two. 

3. Only entry types 01 (consumption) and 11 (informal) will be 
accepted. 

4. Cargo release must be certified from the entry summary (EI) 
transaction with the exception of immediate delivery explained in 
#5. 

5. Participants will be allowed to file Immediate Delivery 
releases for direct arrival road and rail freight at the land 
border using paper invoices under Line Release, Border Cargo 
Selectivity (BCS), or Cargo Selectivity (CS). This must be done in 
accordance with 19 CFR 142.21(a). Submission of all line items at 
the time of release will be required of Northern Border filers if the 
release is effected using BCS or CS. If an examination is required 
for a line release transaction, the filer must submit all relevant line 
item information through BCS or CS. Under BCS and CS, the 
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examination will be performed at the port of arrival using paper 
invoices. If the filer wishes the examination to be performed at an 
alternate site, full entry summary information (EI transaction) 
with electronic invoice must be transmitted. 

6. Participants will not be allowed to file an RLF involving cargo 
that has already been moved using in-bond procedures. 

7. Participants will be required to use other government agency 
(OGA) interfaces where available. 

8. When necessary, cargo will be examined at the Customs port of 
arrival, or, at Customs discretion, a filer’s requested designated 
examination site (DES), which must be the Customs port nearest 
the final destination. The scheduling (approval) of merchandise for 
examination at a DES that is not at the port of arrival will be con- 
sidered a conditional release under permit that automatically obli- 
gates the importer’s bond pursuant to 19 CFR 113.62 for an 
immediate redelivery to the DES. This Federal Register Notice 
advises the importer of record for such merchandise that this move- 
ment is a redelivery and he/she will not receive an individual notice 
of redelivery, Customs Form 4647, and that the redelivery clause of 
the importers bond is automatically triggered whenever Customs 
examines the merchandise at a DES that is not at the port of 
arrival. 

9. If a notice of redelivery is not complied with, or delivery to 
unauthorized locations, or delivery to the consignee without Cus- 
toms permission occurs, the obligors agree to pay liquidated dam- 
ages in the amount specified pursuant to the bond in 19 CFR 113.62 
(f). 


Customs will work with all participants to ensure that: 
1) Customs contacts and problem solving teams are established, 
and 
2) Procedures for remote entry and entry summary processing 
are prepared. 
Prototype Two Applications: 

This notice solicits applications for participation in Remote Location 
Filing Prototype Two. There are two distinct application procedures, 
which depend upon the status of the applicant. One process applies to 
importers and to brokers acting on behalf of their clients. The other 
process is for brokers applying on their own behalf. 

All applications must initially be submitted to the U.S. Customs Ser- 
vice, 1301 Constitution Avenue, N.W. Room 1322, Washington, D.C. 


20229-0001. Applications will be accepted up to 30 days before the close 
of Prototype Two. 


Importers/Brokers on Behalf of Clients: 
These applications must be submitted to the U.S. Customs Headquar- 
ters (address cited above) with the following information: 


1. Importer name and, if applicable, broker name, address, and 
filer code; 

2. Supplier name, address, and manufacturer’s number. 

3. Types of commodities to be imported; 





92, CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 50/51, DECEMBER 18, 1996 


4. Other agency requirements; 

5. Port(s) of arrival; 

6. Designated examination site(s) (location nearest the final des- 
tination); 

7. Monthly volume anticipated; 

8. Electronic Invoicing Program status and starting date; 

9. Electronic Payment (ACH) status and starting date; 

10. Main contact person and telephone number. 


Brokers as Applicants: 


This application process will be done in two steps. During the first 
step the broker must submit the following information to the U.S. Cus- 
toms Headquarters (address cited above): 


1. Broker name, address, filer code and IRS#; 
2. Experience with EIP; 


3. Sites from which the broker will be transmitting the electronic 
information; 


4. Type of protocol: AII, EDIFACT or both; 
5. Point of contact. 


Once a broker has received written approval from U.S. Customs 
Headquarters to proceed with the second step of the application pro- 
cess, the broker will submit the following information to the Port Direc- 
tor(s) overseeing each requested POA and DES location for each client 
(importer): 


1. Participating client name and Importer Number; 

2. Supplier name, address, and manufacturer’s number; 

3. Types of commodities to be imported; 

4. Other agency requirements; 

5. Port(s) of arrival; 

6. Designated examination site(s) located nearest the final des- 
tination(s); 

7. Monthly entry volume anticipated; 

8. Electronic Invoicing Program status and starting date; 

9. Electronic Payment (ACH) status and starting date; 

10. Main contact person and telephone number of filer. 


Basis for Participant Selection: 


The basis for applications approved by Customs Headquarters will be 
EIP operational experience, electronic abilities, available electronic 
interfaces with other agency’s import requirements, and operational 
limitations. The basis for applications being approved or denied by the 
Port Director(s) will involve issues such as impact on available 
resources, commodity requirements and if the port has been trained in 
EIP/RLF. 

For brokers applying on their own behalf, the Port Director has 10 
working days after the receipt of the second step in the application pro- 
cess to approve or deny the application. Written approval or denial of 
the second step of the broker application process will be sent to the 
applicant from the Port Director. If the Port Director denies the second 
step of the broker application, that denial is effective for 10 working 
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days. After that, a new request may be submitted to the Port Director at 
the Port of Arrival and the Designated Examination Site. If the appli- 
cant does not receive a reply from the Port Director within 10 working 
days from the date of submission, the application should be considered 
denied. Those applicants not selected for participation by U.S. Customs 
Headquarters will be sent a letter of denial. They will, however, be 
invited to comment on the design, conduct, and evaluation of this proto- 
type. 

Current Remote Prototype One participants who wish to apply are 
required to submit a letter requesting the continuation of their partici- 
pation under Prototype Two. Participants selected will be notified by 
means of the Customs Electronic Bulletin Board, the Customs Adminis- 
trative Message System and in writing. 


Dismissal from Prototype Two: 


If a filer attempts to submit data relating to restricted merchandise 
or merchandise subject to quota, anti-dumping duties, countervailing 
duties, or other non-eligible data through the Electronic Invoice Pro- 
gram, the filer may be expelled from the program, prevented from par- 
ticipation in future RLF prototypes, and may be subject to penalties 
under section 592, Tariff Act of 1930, as amended (19 U.S.C. 1592). 


III. Test evaluation criteria: 
Once participants are selected, Customs and the participants will 


meet publicly or in an electronic forum to review comments received 
concerning the methodology of the test program or procedures, com- 
plete procedures in light of those comments, and establish baseline 
measures and evaluation methods and criteria. Evaluations of the pro- 
totype will be conducted and the final results will be published in the 
Federal Register as required by § 101.9(b), Customs Regulations. 

The following evaluation methods and criteria have been identified. 


1. Baseline measurements will be established through data quer- 
ies and questionnaires. 

2. Reports will be run through use of data query throughout the 
prototype. 

3. Questionnaires will be distributed during and after the proto- 
type period. Participants are required to complete the questionn- 
aires in full and return them within 30 days of receipt. 


Customs may evaluate any or all of the following items: 


workload impact (workload shifts, volume, etc.); 

policy and procedural accommodation; 

trade compliance impact; 

alternate exam site issues (workload shift, coordination/commu- 
nication, etc.); 

problem solving; 

system efficiency; 

the collection of statistics. 
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The trade will be responsible for evaluating the following items: 


service in cargo clearance; 

problem resolution; 

cost benefits; 

system efficiency; 

operational efficiency; 

other items identified by the participant group. 


In conclusion, it is emphasized that if a company is interested in filing 
remotely, it must first be operational with the Electronic Invoicing Pro- 
gram (EIP). For information on the Electronic Invoicing Program 
(EIP), please contact your ABI Client Representative. 


Dated: November 25, 1996. 


ROBERT S. TROTTER, 
Acting Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, November 29, 1996 (61 FR 60749)] 
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DEPARTMENT OF THE T'REASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, December 3, 1996. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
MARVIN M. AMERNICK, 
(for Stuart P Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


MODIFICATION OF CUSTOMS RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN ALOE VERA GEL AND 
ALOE BERRY NECTAR PRODUCTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (19 US.C. 
1625), as amended by section 623 of Title VI (Customs Modernization) 
of the North American Free Trade Agreement Implementation Act 
(Pub.L. 103-182, 107 Stat. 2057), this notice advises interested parties 
that Customs is modifying New York Ruling Letter (NYRL) A80740, 
dated March 18, 1996, concerning the classification of certain Aloe Vera 
Gel and Aloe Berry Nectar food supplement products. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 17, 1997. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Food 
and Chemicals Classification Branch, Office of Regulations and Rul- 
ings (202) 482-7097. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On October 30, 1996, Customs published in the CUSTOMS BULLETIN, 
Volume 30, No. 44, a notice of a proposal to modify NYRL A80740, dated 
March 18, 1996, which held that certain products known as Aloe Vera 
Gel and Aloe Berry Nectar were classified as other nonalcoholic bever- 
ages, in subheading 2209.90.90, Harmonized Tariff Schedule of the 
United States (HTSUS) (1996), with duty at the general rate of 0.3 cents 
per liter. Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 





26 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 50/51, DECEMBER 18, 1996 


amended section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057), this notice advises interested parties that 
based upon additional information, Customs is modifying NYRL 
A80740, dated March 18, 1996, to reflect the proper classification of the 
products in subheading 2106.90.99, HTSUS, as other food preparations 
not elsewhere specified or included, with duty at the 1996 general rate 
of 8.8 percent ad valorem. Headquarters Ruling Letter modifying 
NYRL A80740 is set forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position with section 177.10(c)(1), 
of the Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: November 29, 1996. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, November 29, 1996. 


CLA-2 RR:TC:FC 959096K 
Category: Classification 


Tariff No. 2106.90.99 
MR. SAMUEL FELICIANO 


SGS GOVERNMENT PROGRAMS INC. 
8120 N.W. 53rd St. Suite 200 
Miami, FL 33166 


Re: Tariff Classification of Aloe Vera Gel & Aloe Berry Nectar; Modification of New York 
Ruling Letter (NYRL) A80740. 


DEAR SIR: 

In your letter of March 28, 1996, you requested that we reconsider NYRL A80740 dated 
March 18, 1996, which held that products known as Aloe Vera Gel and Aloe Berry Nectar 
were classified as waters, including mineral waters and aerated waters, containing added 
sugar or other sweetening matter or flavored, and other nonalcoholic beverages, in sub- 
heading 2202.90.90, Harmonized TariffSchedule of the United States (HTSUS), with duty 
at the general rate of 0.3 cents per liter. This letter is to inform you that based on the addi- 
tional information submitted, NYRL A80740 no longer reflects the views of the Customs 
Service and is modified in accordance with section 177.9(d) of the Customs Regulations (19 
CFR 177.9(d)). Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), hereinafter, sec- 
tion 625), notice of the proposed modification of NYRL A80740, was published on October 
30, 1996, in the CUSTOMS BULLETIN, in Volume 30, No. 44. The following represents our 
position. 


Facts: 


Aloe Vera Gel is stated to contain raw aloe vera, sorbitol, ascorbic acid, citric acid, potas- 
sium sorbate, sodium benzoate, papain, xanthan gum and tocopherol. 
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Aloe Berry Nectar contains raw aloe vera gel, fructose, sorbitol natural cranberry and 
apple juice concentrate, ascorbic acid, citric acid, potassium sorbate, sodium benzoate, 
papain, xanthan gum tocopherol and artificial color. 

The products contain no water other than that which is extracted from the aloe vera 
plant leaves duringthe manufacturing process. The products are drinkable andcan becon- 
sumed directly or mixed with other items. The products are packaged in one liter contain- 
ers, and the recommended daily ingestion regimen is four fluid ounces 


Issue: 


The issue is whether the products are food supplements classified as other food prepara- 
tions not elsewhere specified or included, in subheading 2106.90.99, HTSUS. 


Law and Analysis: 


Heading 2202 provides for waters, including natural or artificial waters, and aerated 
waters, containing added sugar or other sweetening matter or flavored, and other nonalco- 
holic beverages, not including fruit or vegetable juices of heading 2009. In NYRL A80740, 
the products were classified as other nonalcoholic beverages, in subheading 2202.90.90, 
HTSUS, because based on the information, it was believed that the products, not put up in 
dosage form, were taken for nutritional beverage purposes and not as food supplements. 

The products marketed, soldand distributed as nutritional supplements and used specif- 
ically for nutritional purposes as part of a dietary regimen are food supplements rather 
than beverages, and are classified in subheading 2106.90.99, HTSUS. 

Holding: 

The products described above as Aloe Vera Gel and Aloe Berry Nectar, are classified as 
other food preparations not elsewhere specified or included, in subheading 2106.90.99, 
HTSUS (1996), with duty at the general rate of 8.8 percent ad valorem. 

NYRL A80740, dated March 18, 1996, is modified. 

Inaccordance with 19 U.S.C. 1625, this ruling will become effective 60 days after its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF BEACH COVERUP 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
US.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is revoking New York Ruling Letter 816531 (NY), 
dated December 1, 1995, concerning the tariff classification of a 
women’s beach coverup. Notice of the proposed revocation was pub- 


lished on October 30, 1996, in the CUSTOMS BULLETIN, Volume 30, No. 
44. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 17, 1997. 
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FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Tariff Classification Appeals Division (202) 482-6996. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 30, 1996, Customs published in the CUSTOMS BULLETIN, 
Volume 30, No. 44, a notice of a proposal to revoke NY 816531, dated 
December 1, 1995, which classified a beach coverup as a pullover under 
subheading 6110.20.2075 of the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA). It is now Customs position that 
the garment is classifiable as a beach coverup under subheading 
6108.91.0030, HTSUSA. Pursuant to section 625(c)(1) of the Tariff Act 
of 1930 (19 U.S.C. 1625(c)(1), as amended by section 623 of Title VI 
(Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), this notice 
advises interested parties that Customs revokes NY 816531 dated 
December 1, 1995. Headquarters Ruling Letter 958860 revoking NY 
816531 is set forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), of the Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: November 29, 1996. 


JOHN ELKINS, 
(for John Durant, Director, 


Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, November 29, 1996. 


CLA-2 RR:TC:TE 958860 RH 
Category: Classification 
Tariff No. 6108.91.0030 
Gal T. CuMINS, Esq. 
SHARRETTS, PALEY CARTER & BLAUVELT, PC. 
Sixty-seven Broad Street 
New York, NY 10004 


Re: Request forreconsideration of NY 816531; Beach Coverup; subheading6108.91.0030; 
Pullover; subheading 6110.20.2075; Dress; subheading 6104.42.0010. 


DEAR Ms. CuMINS: 

This is in reply to your letter of January 10, 1996, and the letter from your colleague, 
Duncan Nixon, dated September 1, 1996, on behalf of your client, Warnaco, Inc. You 
requested reconsideration of NY 816531, dated December 1, 1995, which classified the 
merchandise in question asa pullover under subheading6110.20.2075, Harmonized Tariff 
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Schedule of the United States Annotated (HTSUSA). You submitted a sample to aid us in 
our determination. 

This letter is to inform you that NY 816531 is revoked in accordance with section 
177.9(d) ofthe Customs Regulations 19 CFR 177.9(d)). Pursuant to section 525(c)(1) ofthe 
Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Implementation Act (Pub. 
L. 103-182, 107 Stat. 2057), notice of the proposed revocation of NY 816531 was published 
on October 30, 1996, in the CUSTOMS BULLETIN, in Volume 30, No. 44. Thisruling sets forth 
the classification of the beach coverup. 


Facts: 


The merchandise under consideration is a women’s short-sleeved, mid-thigh length, 
terry cloth garment, style number 492940. It is described in your letter as follows: 

[A] ladies: beach coverup composed of 100 percent cotton terry cloth knit fabric. This 
short-sleeved garment, which reaches to the mid-thigh or below, is designed to fit 
closely on the upper portion of the body and loosely with an A-line construction below 
the waist. The garment features two lower unsecured side seam slash pockets, two 
slits at the bottom of each side seam, and a hemmed bottom. This garment is designed 
to be worn as a beach coverup. 


Another important design feature of the garment is the plain jersey knit fabric from the 
neck to the top of the chest, and including the short sleeves. This portion of the garment 
has dime-size holes punched throughout in a pattern of successive diagonal rows. More- 
over, we believe the entire garment is loose fitting . 

The garment was initially classified in NY 816531 as a pullover under subheading 
6110.20.2075. You contend that the garment’s length precludes it from classification in 
that subheading and, you claim it is properly classified as a dress under subheading 
6104.42.0010. Alternatively, you claim it is classifiable as a beach robe in subheading 
6108.91.0030. 


Issue: 
What is the proper classification of the garment in question? 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, taken in their appropriate 
order. 

We disagree with your claim that the garment in question is precluded from classifica- 
tion in heading 6110 as a pullover because it extends below the upper body region. The 
Explanatory Notes (EN) to heading 6110 describe pullovers as articles “designed to cover 
the upper part of the body.” The Textile Category Guidelines, CIE 13/88 (November 23, 
1988) which serve asa guide in applying the provisions of the tariff, state that heading6110 
includes: garments commercially known as cardigans, sweaters, pullovers, sweater vests, 
etc. They cover the upper body from the neck or shoulders to the waist or below (as far as 
the mid-thigh area). Headquarters Ruling Letter (HQ) 089999, dated October 24, 1991, 
and HQ 088552, dated May 10, 1991. This garment, worn by a small to a medium build 
woman, would not extend past the thigh area and is, therefore, not precluded from classifi- 
cation as a pullover. 

Although this garment possesses characteristics of a pullover, it is more akin to a beach 
coverup, as you alternatively claim. Subheading 6108.91.0030 provides, ix part, for 
“Women’s or girls’ * * * bathrobes * * * and similar articles knitted or crocheted.” The EN 
to heading6108 providesthat bathrobesinclude beach robes. This garmentissimilar tothe 
beach coverup in HQ 088266, dated March 22, 1991, which you cite in your submission. 
Like the beach coverup in that case, your garment is loose-fitting, reaches to mid-thigh, has 
short sleeves, is composed of absorbent terry cloth cotton fabric and has a loose casual 
design typical of beach coverups. Moreover, you state in you January letter that the gar- 
ment is marketed and sold as a beach coverup and its principal use will be as such. We asked 
Duncan Nixon of your firm to verify this information, and he supplied us with a copy ofa 
purchase order issued by Walmart’s swimwear department. It describes the garment as a 
“swim coverup.” You state that this was a one time item made only fro Walmart and, there- 
fore, no advertising material is available. While we recognize that this information may be 
self-serving, Customs may consider such assertions together with the general styling and 
characteristics of the garment in question. 
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Finally, we disagree with your contention that the garment is a dress under subheading 
6104.42.0010. The garment in question is similar to the dress in HRL 953907, dated July 
29, 1993, which you also cite in your letter, only in that it is loose fitting and casual. Unlike 
your garment, however, that dress had long sleeves with rib knit cuffs, a mock turtleneck, 
and a loose unconstricted design intended to appear oversized. 

Based on the foregoing, in conjunction with our examination of the sample, we are con- 
vinced that the garment in question is the class and kind of garment commonly known asa 
beach coverup. It is, therefore, classifiable under subheading 6108.91.0030. 

Holding: 

The classification of the beach coverup, style number 492940, is under subheading 
6108.91.0030, HTSUSA, which provides for “Women’s or girls’ * * * bathrobes * * * and 
similar articles knitted or crocheted: Other: Of cotton: Other: Women’s.” The item is duti- 
able at the column one general rate of 8.9 percent ad valorem, and the textile category is 
350. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, you should contact your local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraints or requirements. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


PROPOSED MODIFICATION OF CUSTOMS RULINGS 
CONCERNING THE MARKING OF WATCH MOVEMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letters concerning 
the special marking requirements for watch movements. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs is proposing to modify Headquarters 
Ruling Letters (HRLs) 733533 dated August 3, 1990 and 558657 dated 
August 16, 1994, pertaining to the special marking requirements for 
watch movements contained in Additional U.S. Note 4, Chapter 91, 
Harmonized Tariff Schedule of the United States (HTSUS). Comments 
are invited concerning the correctness of the proposed ruling. 


DATE: Comments must be received on or before January 17, 1996. 
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ADDRESSES: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, NW (Franklin Court), Washington, D.C. 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch, (202-482-6945). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), this notice advises 
interested parties that Customs intends to modify HRL 733533 dated 
August 3, 1990 and HRL 558657 dated August 16, 1994, to the extent 
such rulings require that pursuant to the special marking requirements 
under Additional U.S. Note 4, Chapter 91, HTSUS, watch movements 
with no jewels are to be marked “no (0) jewels,” or a similar marking 
indicating that the movement does not have any jewels. Copies of HRL 
733533 and HRL 558657 are set forth in Attachments A and B, respec- 
tively. 

Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in con- 
junction with section 11.9, Customs Regulations (19 CFR 11.9), pro- 
vides that watches (and clocks) must be marked in accordance with the 
special marking requirements set forth in Additional U.S. Note 4, Chap- 
ter 91, HTSUS. This note requires, in part, that any watch movement, 
or case provided for in the subpart, whether imported separately or 
attached to any article provided for in the subpart, shall not be per- 
mitted to be entered unless conspicuously and indelibly marked by cut- 
ting, die-sinking, engraving, stamping, or mold-marking (either 
indented or raised), as specified in the provisions of this Note. Since 
these special marking requirements for watches are Congressionally 
enacted, the Customs Service has no authority for granting exceptions. 
(See HRL 726711 dated October22, 1984). 

Section (a) of Additional U.S. Note 4 requires that watch movements 
shall be marked on one or more of the bridges or top plates to show the 
name of the country of manufacture, the name of the manufacturer or 
purchaser; “and in words, the number of jewels, if any, serving a 
mechanical purpose as frictional bearings.” The country of manufac- 
ture under this requirement refers to where the movements are 
manufactured rather than where the watch was made. This marking 
must be accomplished by one of the methods specified in the Note. 

In HRL 733533 and HRL 558657, we interpreted Additional U.S. 
Note 4 as requiring, in addition to the country of manufacture and the 
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name of the manufacturer or purchaser of the watch movement, a 
marking, where applicable, indicating that the movement has no jewels 
(e.g., “no (0) jewels”). However, we have also held in prior Customs rul- 
ings that marking the bridge or top plate of a no jewel movement with 
the country of manufacture and name of the manufacturer was the only 
requisite for satisfying the requirements of Additional U.S. Note 4, pro- 
vided the marking was conspicuous, legible and permanent. See HRL 
558845 dated February 17, 1995 and NY Ruling Letter 818342 dated 
January 25, 1996. 

Accordingly, Customs recognizes that there has been an inconsis- 
tency in our interpretation of the special marking requirements for 
watch movements under Additional U.S. Note 4, in instances where the 
movement has no jewels. 

It is Customs position that the words “* * * the number of jewels, if 
any * * *,” in Additional U.S. Note 4 refer to a quantity of one or more. 
Therefore, in our opinion, the language of Additional U.S. Note 4 does 
not require any additional marking indicating the number of jewels 
where a movement has no jewels. Accordingly, HRL 733533 and HRL 
558657, which require the marking “no (0) jewels” or a similar marking 
indicating that a watch movement has no jewels, are in error. 

Under the circumstances, Customs proposes to modify HRL 733533 
and HRL 558657. Before taking this action, consideration will be given 
to any written comments timely received. The proposed ruling modify- 
ing HRL 733533 and HRL 558657 is set forth as Attachment C to this 


document. 


Dated: December 3, 1996. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, August 3, 1990. 


MAR05 CO:R:V:C 733533 RSD 
Category: Marking 
Mr. ADAM C. MORRISON 
ADAMO IMPORTS 
302 South County Road, Suite 103 
Palm Beach, FL 33480 


Re: Country of origin marking requirements for battery installed quartz analog wrist 
watches . 


DEAR Mr. Morrison: 
This isin response to your letter of February 12, 1990, requesting a ruling on the proper 
country of origin marking requirements for a battery installed quartz analog wrist watch. 


A separate ruling concerning the tariff classification of the watches was issued to you on 
June 12, 1990 (086562). 


Facts: 


The sample watch submitted is a model HL 333 L, a lady’s battery-operated quartz ana- 
log wrist watch. The watch consists ofa no (0) jewel watch movement in a base metal watch 
case anda plastic watch strap. The watchis a sports model with a plastic turning-bezel such 
as used by skin divers and has an analog display—a dial with hour, minute and seconds 
hands. 

The watch is marked “MADE IN HONG KONG” on the back of the metal watch case by 
means of a gummed label. There are no other country of origin markings on the outside of 
the watch or on the plastic strap. Internally, the watch movement is marked “Hulux Ind 
Ltd” on the metal bridge adjacent to the stepping motor andit is marked “no (0) jewel.” The 
movement is marked “Hong Kong” on the battery retaining clip. It is also marked “China 
assemble” on the bridge adjacent to the stepping motor. The invoices submitted with the 
letter, indicates that the watches were imported from Hong Kong. However, it appears that 
the watches were actually assembled in the China with parts made in Hong Kong. 


Issue: 
What are the marking requirements for a battery operated quartz analog wrist watch? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that, unless 
excepted, every article of foreign origin imported into the US. shall be marked in aconspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or container) 
will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the Eng- 
lish name of the country of origin of the article. Congressional intent in enacting 19U.S.C. 
1304 was that the ultimate purchaser should be able to know by an inspection of the mark- 
ing on the imported goods the country of which the goods is the product. “The evident pur- 
pose is to mark the goods so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to buy them, if such mark- 
ing should influence his will.” United States v. Friedlaender & Co., 27 C.C.PA. 297 at 302 
(1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and exceptions of 19 U.S.C. 1304. Section 134.1(b), Customs Regu- 
lations (19 CFR 134.1(b)), defines “country of origin” as the country of manufacture, pro- 
duction or growth of any article of foreign origin entering the U.S. Further work or 
material added to an articlein another country must effect a substantial transformationin 
order torender such other country the “country of origin” within the meaning of the mark- 
ing laws and regulations. The case of U.S. v. Gibson-Thomsen Co., Inc., 27 C.C.PA. 267 
(C.A.D. 98) (1940), provides that an article used in manufacture which results in an article 
havinganame, character, or use differing from that of theconstituent article will beconsid- 
ered substantially transformed. 

Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in conjunction with section 
11.9, Customs Regulations (19 CFR 11.9), provides that watches must be marked in accor- 
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dance with the special marking requirements set forth in Chapter 91, Additional U.S. Note 
4 ofthe Harmonized Tariff Schedule of the United States (HTSUSA) (19 U.S.C. 1202). This 
note requires that any watch movement, or case provided for in the subpart, whether 
imported separately or attached to any article provided for in the subpart, shall not be per- 
mitted to be entered unless conspicuously and indelibly marked by cutting, die-sinking, 
engraving, or stampingor mold-marking (either indented or raised), as specifiedin the pro- 
visions of this note. This language is mandatory. The Customs Service has no authority for 
granting exceptions to the special marking requirements for watches. (see HQ 726711, 
October 22, 1984). 

Section (a) of Note 4 requires that watch movements shall be marked on one or more of 
the bridges or top plates to show the name of the country of manufacture; the name of the 
manufacturer or purchaser; and, in words, the number of jewels, if any serving a mechani- 
cal purpose as frictional bearings. Section (c) of Note 4 requires that watch cases shall be 
marked on the inside or outside of the back cover to show the name of the country of 
manufacture, andthe name ofthe manufacturer or purchaser. Thecountry ofmanufacture 
in these requirements refers to where the movements, and cases, are manufactured rather 
than where the watch was made. 

For country of origin marking purposes under 19 U.S.C. 1304, Customs considers the 
country of origin of watches to be the country of manufacture of the watch movements. See 
HQ 731546, October 27, 1988. Customs has also ruled that when unassembled parts of a 
watch movement from one country are assembled in a second country, the country of 
assembly is the country of origin for marking purposes under 19 U.S.C. 1304. See HQ 
708386, May 2, 1978. In this case, it appears that parts from Hong Kong are sent to China 
where they are assembled into a completed watch movement. If so, the country of origin of 
the watchin this case is Chinaand not Hong Kong. Thesample watch submitted, therefore, 
is not correctly marked, and must be marked to indicate that the country of origin is China. 
In order to be conspicuous this marking must be on the face of the dial or on the outside 
surface of the back cover. HQ 731546, October 27, 1988; 714322, December 12, 1980. The 
makings “China Movement” or China Movt” are also acceptable. HQ 718311 January 26, 
1982. We also note that since the watch is sold to the ultimate purchaser in a package, that 
if the country of origin marking on the watch is not clearly visible on the watch when it is 
packaged, the container must also bemarked to indicate the country of origin of the watch. 
Customs has also previously ruled that watch straps must be marked with its country of 
origin. HQ 731546 October 27, 1988. 

The marking “Hulux Ind Ltd” on the metal bridge adjacent to the stepping motor and 
marking “no (0) jewel” satisfies the special marking requirements of Chapter 91, U.S. note 
4 (a)(ii) and 4 (a)(iii). However, since the watch case has no markings on either the inside or 
the outside the stainless steel back, it is not legally marked with respect to US. Note 4 (c)(i) 
and 4 (c)(ii) in Chapter 91. 


Holding: 


The country of origin of the watch is China, the country where the watch movement is 
assembled. The watch must be marked on either the face of the dial or on the outside of the 
back of its watch case with the country name Chinato satisfy the requirements of 19 U.S.C. 
1304. The watch strap must also be marked with its country of origin. 

The marking “Hulux Ind Ltd” on the metal bridge adjacent to the stepping motor and 
“no (0) jewel” satisfies the special marking requirements of Chapter 91, U.S. Note 4 (a)(ii) 
and 4 (a)(iii). However, because the watch case is not marked it is not legally marked in 
accordance U.S. Note 4 (c)(i) and 4 (c)(ii) in Chapter 91. The watch case must be marked on 
inside or outside of the back cover to indicate the name of the country of manufacture, and 
the name of the manufacturer or purchaser. This marking must be done by one of the meth- 
ods indicated in the U.S. Note, and a gummed label is unacceptable. 

MARVIN M. AMERNICK, 
Chief, 
Value, Special Programs and Admissibility Branch. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, August 16, 1994. 


MAR-2-05 CO:R:C:S 558657 MLR 
Category: Marking 
Mr. CHRIS LEUNG 
CSC TIME CORPORATION 
482 Sunrise Highway 
Rockville Centre, NY 11570 


Re: Country of origin marking of “America Perry Ellis” watch; wooden box; conspicuous 
location; trademark; Additional U.S. Note 4, Chapter 91, HTSUS. 


DEAR Mr. LEUNG: 
This is in reference to your letter of July 25, 1994, requesting a ruling regarding the 


country of origin marking requirements of certain America Perry Ellis watches. A sample 
was submitted with your request. 


Facts: 


A Notice of Redelivery indicates that the sample is a men’s quartz analog watch, witha 
no (0) jewel watch movement in a base metal watch case and a leather strap. The watch is 
printed with the words “AMERICA PERRY ELLIS” on the face of the dial in approximately 
5and4 point types, and with “JAPAN” onthe bottom of the face of the dial in approximately 
3 point type. The back of the watch case is also engraved with “AMERICA PERRY ELLIS” 
and “JAPAN MOVT.” Weare also informed that the inside of the watch case is marked with 
“CSC Time Corp.”, the purchaser. The leather strap is embossed with the words “AMER- 
ICA PERRY ELLIS” and “GENUINE LEATHER HONG KONG”. Affixed to the metal 
strap fastener is a sticker with the words “AMERICA PERRY ELLIS.” 

The watch is packaged ina6 x 3 x 1inch wood box. On the top of the box are the words 
“AMERICA PERRY ELLIS.” The bottom of the box is marked with an unclear circular ink 
stamp that indicates the box is from China. Inside the box, there is a cardboard platform 
that holds the watch in place containing the words “BOX HONG KONG” on the side. The 


box also contains a pamphlet with “AMERICA PERRY ELLIS” on the front, which 
describes the general instructions and ten-year limited warranty. 


Issue: 
What are the country of origin marking requirements for the watch at issue. 
Law and Analysis: 


The marking statute, section 304, Tariff Act of 1930, as amended (19 U.S.C. 1304) pro- 
vides that, unless excepted, every article of foreign origin imported into the U.S. shall be 
marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the 
article will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional intent in enacting 19 
U.S.C. 1304 was “that the ultimate purchaser should be ableto know by aninspection of the 
marking on the imported goods the country of which the goods is the product. The evident 
purpose is to mark the goods so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be ableto buy or refuse to buy them, if such mark- 
ing should influence his will.” United States v. Friedlaender & Co. Inc., 27 CCPA 297, 302, 
C.A.D. 104 (1940). 

Part 134, Customs Regulations (19 CFR Part 134), implements the country of origin 
marking requirements and exceptions of 19 U.S.C. 1304. For country of origin marking 
purposes under 19 U.S.C. 1304, Customs considers the country of origin ofa watch to bethe 
country of manufacture of the watch movement. See HRL 731546 dated October 27, 1988. 
The country of origin marking for a watch may be placed on the face of the dial or on the 
outside surface of the back cover of the watch case. As provided in 19 CFR 134.41(b), the 
country of origin marking is considered to be conspicuous if the ultimate purchaser in the 
US. is able to find the marking easily and read it without strain. 

In this case, the U.S. reference “AMERICA PERRY ELLIS” on the face of the dial and on 
the back cover triggers the requirements of 19 CFR 134.46, which requires that ifthe name 
of any city or locality in the U.S., or the name of any foreign country or locality other than 
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the country or locality in which the article was manufactured or produced, appears on an 
imported article or its container, there shall appear, legibly and permanently, in close prox- 
imity to such words, letters or name, and in at least a comparable size, the name of the 
country of origin preceded by “Made in,” “Product of” or other words of similar meaning. 
The purpose of this section is to prevent the possibility of misleading or deceiving the ulti- 
mate purchaser as to the actual origin of the imported good. However, the close proximity 
requirement, which has been interpreted to mean the same surface, is not necessarily 
applicable where a location other than the country of origin appears as part of atrademark 
or trade name; rather, the country of origin of the article may be placed in some other con- 
spicuous location 19 CFR 134.47. 

For the purposes of this ruling we are assuming that the watch movement is manufac- 
tured in Japan. Consequently, in order to be conspicuous, the face of the dial or the outside 
surface of the back cover of the watch case must indicate the country of origin of the watch 
as Japan. In HRL 735251 dated October 7, 1993, Customs indicated that in the case of 
watches, the word “Movement” or an abbreviation thereof would be the equivalent of 
“Made In.” Furthermore, documentation has been submitted indicating that “America 
Perry Ellis” isatrademark registered with the United States Patent and Trademark office. 
We are also informed that goods bearing “AMERICA PERRY ELLIS” may be manufac- 
tured in Japan. Consequently, we find that the marking “JAPAN” on the face of the dial 
with “AMERICA PERRY ELLIS”, and the marking “JAPAN MOVT” on the back cover of 
the watch with “AMERICA PERRY ELLIS” is conspicuous and satisfies the requirements 
of 19 U.S.C. 1304. 

In addition, 19 CFR 134.43(b), in conjunction with 19 CFR 11.9, provides that watches 
must be marked in accordance with the special marking requirements set forth in Addi- 
tional U.S. Note 4, Chapter 91, Harmonized Tariff Schedule of the United States (HTSUS) 
(hereinafter “Additional U.S. Note 4”). This note requires that any watch movement or 
case provided for in the chapter, whether imported separately or attached to an article pro- 
vided for in the chapter, shall not be permitted to be entered unless conspicuously and 
indelibly marked by cutting, die-sinking, engraving, stamping or mold-marking (either 
indented or raised), as specified in the provisions of this note. This language is mandatory. 
Customs has no authority to grant exceptions to the special marking requirements for 
watches. See HRL 726711, dated October 22, 1984. 

Section (a) of Additional U.S. Note 4 requires that watch movements be markedon oneor 
more of the bridges or top plates to show: (1) the name of the country of manufacture; (2) 
the name of the manufacturer or purchaser; and (3) in words, the number of jewels, if any, 
serving a mechanical purpose as frictional bearings. Section (c) of Additional U.S. Note 4 
requires that watch cases shal! be marked on the inside or outside of the back cover to 
show: (1) the name ofthe country of manufacture; and (2) the name of the manufacturer or 
purchaser. Section 11.9(b), providesthat the name ofthe manufacturer or purchaser which 
must appear on articles provided for in Chapter 91, HTSUS, and specified in Additional 
US. Note4, Chapter 91, may beeither the actual name of the manufacturer or purchaser of 
a duty registered trade name under which such manufacturer or purchaser carries on his 
business. A trademark shall not be accepted as meeting any such special marking require- 
ment unless it includes the full name of the manufacturer or purchaser. The term “pur- 
chaser” as used in this paragraph means the purchaser in the U.S. by whom or for whose 
account the articles are imported. 

As indicated above, “America Perry Ellis” is a duly registered trademark. However, CSC 
Time Corp. is the purchaser of the watch movement and watch case. Accordingly, “CSC 
TIME CORP” may be used for the purpose of marking the watch movement and case with 
their country of origin. HRL 718311 dated January 26, 1982. However, since we are unable 
to remove the back cover of the watch, we are unable to determine whether the special 
marking requirements set forth in Additional U.S. Note 4 have been satisfied. Please note 
that if the bridge or top plate of the watch movement is marked “JAPAN”, “CSC TIME 
CORP” (or with the name of the manufacturer), and “no (0) jewel”, the special require- 
ments of Additional U.S. Note 4(a)(i), (ii), and (iii), will be satisfied. Furthermore, in regard 
to the watch case, Additional U.S. Note 4(c)(ii) will be satisfied,-if, in fact, the marking of 
“CSC TIME CORP” is on the inside back of the watch. The marking “JAPAN MOVT” does 
not satisfy the country of origin marking of the watch case because it refers to the watch 
movement. Therefore, only if the inside back of the watch is presently marked with the 
country of origin of the watch case, will Additional U.S. Note 4(c)(i) be satisfied. 
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In regard to watch straps, Customs has previously ruled that they must be marked with 
their own country of origin. HRL 731546 dated October 27, 1988. For purposes of this rul- 
ing, we are assuming that the country of origin of the watch strap is Hong Kong. We find 
that the embossing of the leather strap with “GENUINE LEATHER HONG KONG?” is 
sufficiently legible, conspicuous, and permanent to satisfy the requirements of 19 U.S.C. 
1304. 

In regard to the packaging of the watch in a wooden box, 19 CFR 134.23 provides that 
containers or holders designed for or capable of reuse after the contents have been con- 
sumed, whether imported full or empty, must be individually marked with the country of 
their own origin with a marking such as, “Container Made in * * *”. In this case, it is our 
opinion that the wooden box must be individually marked to indicate its own country of 
origin because it is capable of reuse. See HRL 734691 dated January 12, 1994 (jewelry boxes 
of substantial construction which served a protective function for their contents, and 
which were not ordinarily discarded by the consumer, were separate articles of commerce 
and had to be individually marked with their own country of origin). 

Furthermore, the sample wooden box containing the watch has the U.S. reference 
“AMERICA PERRY ELLIS” on the top. As stated above, because “AMERICA PERRY 
ELLIS” is a duly registered trademark, the country of origin of the box must be placed in 
close proximity to the U.S. reference or may be placed in some other conspicuous location. 
19 CFR 134.47. We find that the circular ink stamp on the bottom of the wooden box is ina 
conspicuous location to indicate the country of origin of the box; however, it is not legible 
enough and should be restamped. 

In addition, we believe that watches are items which the ultimate purchaser will want to 
inspect prior to purchase. Therefore, since the wooden box can be readily opened, there is 
no requirement that the box be marked to indicate the country of origin of the watch since 
the country of origin marking on the watch is conspicuous enough to notify the ultimate 
purchaser of the country of origin of the watch. 

Lastly, in regard to the cardboard platform, the marking on the side “BOX HONG 
KONG” should be removed. First, it is unclear whether this marking refers to the wooden 
box or the cardboard itself. Second, since the wooden box will be opened by the ultimate 
purchaser to examine the watch and its country of origin, the marking on the cardboard is 
not necessary. See 19 CFR 134.24(d)(3). The same rationale is applicable to the enclosed 


pamphlet which, although it references “AMERICA PERRY ELLIS”, is not required to be 
marked. 


Holding: 

On the basis of the sample submitted and assuming the watch movement is manufac- 
tured in Japan, either the marking of “JAPAN” on the face of the dial or the marking 
“JAPAN MOVT” on the outside back cover satisfies the requirements of 19 U.S.C. 1304. In 
regard to the special marking requirements, if the bridge or top plate of the watch move- 
ment is marked “JAPAN”, “CSC TIME CORP” (or with the name of the manufacturer), 
and “no (0)jewel”, Additional U.S. Note 4(a)(i), (ii), and (iii), will be satisfied. Furthermore, 
in regard to the watch case, none of the special marking appears on the outside of the back 
cover. Therefore, only if the marking “CSC TIME CORP” appears on the inside back of the 
watch will the requirement of Additional U.S. Note 4(c)(ii) be satisfied. Also, if the inside 
back of the watch is marked with the country of origin of the watch case, Additional U.S. 
Note 4(c)(i) will be satisfied. 

We also find that the embossing of the watch strap with “GENUINE LEATHER HONG 
KONG?” satisfies the requirements of 19 U.S.C. 1304. Themarking of the wooden box “BOX 
MADE IN CHINA’ on the bottom with a circular ink stamp will be sufficient ifit is legible. 
The cardboard platform and pamphlet are not required to be marked. 

SANDRA L. GETHERS, 
(for John Durant, Director, 
.Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 


MAR-05 RR:TC:SM 559998 BLS 
Category: Marking 
AMIR ROSENTHAL, ESQ. 
TIMEX CORPORATION 
Park Road Extension 
Middlebury, CT 06762-0310 


Re: Marking of watch movements; Additional U.S. Note 4. 


DEAR Mr. ROSENTHAL: 
Thisisin reference to your letter dated July 9, 1996, requesting aruling pertaining tothe 
marking requirements of watch movements. 


Facts: 


Timex corporation (“Timex”) will purchase and import watch movements from TMX 
Limited N.V. (“TMX Limited”), an affiliate of Timex, based in Curacao, Netherlands 
Antilles. The country of origin of the merchandise purchased from TMX Limited will bethe 
Philippines. Timex may also purchase watch movements from other manufacturers. The 
country of origin of these movements may be Japan, Hong Kong, China, Switzerland, or 
other countries. 

The movements will be marked on one or more of the bridges or top plates by one of the 
marking methods specified in Additional U.S. Note 4, Harmonized Tariff Schedule of the 
United States (HTSUS). The country of manufacture and name of the manufacturer or 
purchaser will be included in the marking for each imported movement. Since there are no 
jewels serving as frictional bearings, you believe that the requirements of Additional U.S. 
Note 4 (“Note 4”) are satisfied without any additional marking reflecting that the move- 
ment contains no (0) jewels. 


Issue: 


Whether the requirements of Note 4 are satisfied by marking the movement with its 
country of origin and name of the manufacturer or purchaser, without including a marking 
which reflects that the movement has no jewels. 


Law and Analysis: 


Section 134.43(b), Customs Regulations (19 CFR 134.43(b)), in conjunction with section 
11.9, Customs Regulations (19 CFR 11.9), provides that watches (and clocks) must be 
marked in accordance with the Special Marking Requirements set forth in Chapter 91, 
Additional U.S. Note 4 of the Harmonized Tarlff Schedule of the United States (HTSUS). 
This note requires, in part, that any watch movement, or case provided for in the subpart, 
whether imported separately or attached to any article provided for in the subpart, shall 
not be permitted to be entered unless conspicuously and indelibly marked by cutting, die- 
sinking, engraving, stamping, or mold-marking (either indented or raised), as specified in 
the provisions of this Note. Since these Special Marking Requirements for watches are 
Congressionally enacted, the Customs Service has no authority for granting exceptions. 
(See HRL 726711 dated October 22, 1984). 

Section (a) of Additional U.S. Note 4 requires that watch movements shall be marked on 
oneor more ofthe bridges or top plates to show the name of the country of manufacture, the 
name of the manufacturer or purchaser; “and in words, the number of jewels, if any, serv- 
ing a mechanical purpose as frictional bearings.” (Emphasis added.) The country of 
manufacture under this requirement refers to where the movements are manufactured 
rather than where the watch was made. This marking must be accomplished by one of the 
methods specified in the Note. 

IncertalIn prior rulings, we have interpreted Note 4 as requiring, in addition to showing 
the country of manufacture and the name of the manufacturer or purchaser of the watch 
movement, a marking, where applicable, reflecting that the movement has no jewels (e.g., 
“No (0) Jewels”). See Headquarters Ruling Letter (HRL) 558657 dated August 16, 1994, 
and HRL 733533 dated August 3, 1990. However, we have also held in other rulings that 
marking the bridge or top plate of a no jewel movement with the country of manufacture 
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and name of the manufacturer was the only requisite for satisfying the requirements of 
Additional U.S. Note 4; provided the marking was conspicuous, legible and permanent. See 
HRL 558845 dated February 17, 1995. (Note also NY Ruling letter 818342 dated January 
25, 1996.) Accordingly, Customs recognizes that there has been an inconsistency in our 
interpretation of the Special Marking Requirements for watch movements under Note 4, 
in instances where the movement has no jewels. 

It is an established principle of statutory construction that where the language of a stat- 
ute is clear and unambiguous there is no reason to enquire further into the intent of the 
legislature. Akawo, Morimura & Co. v. United States, 6 Ct. Cust. Appls. 379, 381, T.D. 
35921(1915). In construing the phrase “* * * in words, the number of jewels, if any * * *,” 
we must examine the ordinary meaning of the word “any.” Webster’s II New University 
Dictionary (copyright 1984, 1988), defines “any”, in part, as an adjective meaning one or 
some, or another. These words are indications of a quantity of one or more, and serve to 
further define the meaning of the words “the number [of jewels] * * *.” Therefore, in our 
opinion, the language of Note 4 clearly requires that the watch movement be marked with 
the number of jewels contained therein, which translates to one or more. Thus, Note 4does 
not require any additional marking indicating the number of jewels where a movement has 
no jewels. Accordingly, prior rulings which have required the marking “no (0) jewels” ora 
similar marking on a watch movement, are in error. 

Holding: 

For purposes of the special marking requirements of Section (a) of Additional U.S. Note 
4, Chapter 91, HTSUS, watch movements which contain no jewels serving as frictional 
bearings are required to be marked with the name of the country of manufacture and the 
name of the manufacturer or purchaser. Only those movements which contain one or more 
jewels are required to include an additional marking indicating the number of such jewels. 
HRLs 558657 dated August 16, 1994, and HRL 733533 dated August 3, 1990, are modified 
accordingly. 

Acopy of this ruling letter should be attached to the entry documents filed at the time 
this merchandise is entered. If the documents have been filed without a copy, this ruling 
should be brought to the attention of the Customs officer handling the transaction. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


PROPOSED MODIFICATION OF RULING LETTERS RELATING 
TO TARIFF CLASSIFICATION OF BRAIDED SHOCK CORDS 


AGENCY: U.S. Customs Service, Department of Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letters. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
US.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify two rulings pertaining to the 
tariff classification of textile elastic braided shock cords with hooks. 


DATE: Comments must be received on or before January 17, 1997. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
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Attention: Tariff Classification Appeals Division, 1301 Constitution 
Avenue, NW (Franklin Court), Washington, D.C. 20229. Comments 
submitted may be inspected at the Tariff Classification Appeals Divi- 
sion, Office of Regulations and Rulings, located at Franklin Court, 1099 
14th Street, NW, Suite 4000, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Tariff Classification Appeals Division (202) 482-6996. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two rulings letters pertaining to the 
tariff classification of braided shock cords with hooks. 

In NY 807811, dated March 10, 1995, and NY 813339, dated August 
11, 1995, Customs classified a braided shock cord with hooks referred to 
as a “Kangaroo Kord” under subheading 5609.00.3000 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). These rulings were 
based on Customs belief that the cords were classified according to their 
textile components. NY 807811 and NY 813339 are set forth as “Attach- 
ment A” and “Attachment B” to this document. It is now Customs posi- 
tion that the cords are classifiable according to their essential character 
which is imparted by the rubber component. 

Customs intends to modify NY 807811 and 813339 to reflect the 
proper classification of the cordage under 5609.00.4000, HTSUS. 
Before taking this action, we will give consideration to any written com- 
ments timely received. Proposed HQ 959546 modifying NY 807811 and 
NY 813339 is set forth is “Attachment C” to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.0), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: November 27, 1996. 


JOHN ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, March 10, 1995. 


CLA-2-56:S:N:N6:351 807811 
Category: Classification 
Tariff No. 5609.00.3000 
Mr. DONALD W. SUTTON 
D.W. SUTTON INC. 
11947-95 Ave. 
Delta, B.C. 
Canada V4C3V1 


Re: Thetariffclassification and status under the North American Free Trade Agreement 
(NAFTA), of braided shock cord with hooks from Canada; Article 509. 


DEAR MR. SUTTON: 

In your letter dated January 16, 1995, and in your February 21, 1995 response to our 
request for additional information, you requested a ruling on the status of braided shock 
cord with hooks from Canada under the NAFTA. 

You have enclosed a sample ofa “Kangaroo Kord,” which isa braided cord 61 millimeters 
in length and 6 millimeters in diameter, with a metal hook at each end. The cord has acore 
of rubber threads and is wrapped with nylon braid. One of the hooks includes a key-like 
device which enables the user to adjust the length of the cord. 

The applicable tariff provision for the “Kangaroo Kord” will be 5609.00.3000, Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), which provides for 
articles of yarn, strip or the like of heading 5404 or 5405, twine, cordage, rope or cables, not 
elsewhere specified or included; of man-made fibers. The general rate of duty will be 8.6 
percent ad valorem. 

You state in you letter that you have been advised, by the manufacturer of the cord por- 
tion of this product, “that they manufacture all materials used in this product, in the 
USA.” This statement, which was in response to our written request to “state in what 
country the component fibers or filaments were produced,” is not as definitive as it could 
be. We will assume, however, for purposes of this ruling, that you mean that the supplier 
manufactured not only the braided cord which appears in you product, but also (1) braided 
the nylon yarn, (2), spun, twisted and performed all other steps needed to make the yarn 
which was used to make the braid, and (3) created (i.e., extruded) the fiber which was used 
to make the yarn. If the assumptions that we have made are not correct, please advise this 
office immediately, because such information would change our conclusion as to the 
NAFTA status of this product. 

Assuming that our above assumptions are correct, each of the non-originating materials 
used to make the “Kangaroo Kord” has satisfied the changes in tariff classification 
required under HTSUSA General Note 12(t)/56. The good will be entitled to a 2.3 percent 
advalorem rate of duty underthe NAFTA upon compliance with all applicable laws, regula- 
tions, and agreements. 

This ruling is being issued under the provisions of Part 181 of the Customs Regulations 
(19 C.FR. 181). Acopy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is imported. If the documents have been filed without a copy, 
this ruling should be brought to the attention of the Customs officer handling the transac- 
tien. 

This ruling letter is binding only as to the party to whom it is issued and may be relied on 
only by that party. 

JEAN F. MAGUIRE, 
Area Director, 
- New York Seaport. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
New York, NY, August 11, 1995. 


CLA-2-56:S:N:N6:351 813339 
Category: Classification 
Tariff No. 5609.00.3000 
Mr. DONALD W. SUTTON 
THE KANGAROO KORD COMPANY INC. 
11947-95 Ave. 
Delta, B.C. 
Canada V4C3V1 


Re: The tariff classification and status under the North American Free Trade Agreement 
(NAFTA), of braided shock cord with hooks from Canada; Article 509. 


DEAR MR. SUTTON: 


In your letter dated January 16, 1995 and in your February 21, 1995 response to our 
request for additional information, you requested a ruling on the status of braided shock 
cord with hooks from Canada under the NAFTA. We responded to that request under rul- 
ing number NY 807811 on March 10, 1995. Followingis an excerpt from that ruling letter: 


You have enclosed a sample of a “Kangaroo Kord, whichisa braided cord 61 millime- 
ters in length and 6 millimeters in diameter, with a metal hook at each end. The cord 
hasacoreofrubber threads andis wrapped with nylon braid. One ofthe hooksincludes 
a key-like device which enables the user to adjust the length of the cord. 

The applicable tariff provision for the “Kangaroo Kord” will he 5609.00.3000, Har- 
monized Tariff Schedule of the United States Annotated (HTSUSA), which provides 
for articles of yarn, strip or the like of heading 5404 or 5405, twine, cordage, rope or 
cables, not elsewhere specified or included; of man-made fibers. The general rate of 
duty will be 8.6 percent ad valorem. 

You state in your letter that you have been advised, by the manufacturer of the cord 
portion of this product, “that they manufacture all materials used in this product, in 
the USA.” This statement, which was in response to our written request to “state in 
what country the component fibers or filaments were produced,” is not as definitive as 
it could be. We will assume, however, for purposes of thisruling, that you mean that the 
supplier manufactured not only the braided cord which appearsin product, but also (1) 
braided the nylon yarn, (2), spun, twisted and performed all other steps needed to 
make the yarn which was used to make the braid, and (3) created (i.e., extruded) the 
fiber which was used to make the yarn. If the assumptions that we have made are not 
correct, please advise this office immediately, because such information would change 
our conclusion as to the NAFTA status of this product. 

Assuming that our above assumptions are correct, each of the non-originating 
materials used to make the “Kangaroo Kord” has satisfied the changes in tariff classi- 
fication required under HTSUSA General Note 12(t)/56. The good will be entitled toa 


2.3 percent ad valorem rate of duty under the NAFTA upon compliance with all appli- 
cable laws, regulations, and agreements. 


In your letter dated July 11, 1995, andin atelephone conversation on July 31, 1995 with 
National Import Specialist Jeff Konzet, youindicated that the nylon yarn used to make this 
cord was manufactured in Canada rather than the United States. You requested a ruling 
based on this, and also requested a ruling on a dog leash made from braided shock cord and 
metal rings and snaps. 

The fact that the nylon yarn used to make the “Kangaroo Kord” was made in Canada 
rather than the United States would not change our ruling on this product; the previous 
ruling as quoted above would apply to the new set of facts as well. 

Regarding the dog leash, please submit a separate ruling request with a sample of the 
product and indicate the component materials and their sources (specifically, were they 
were manufactured). 

This ruling is being issued under the provisions of Part 181 of the Customs Regulations 
(19 C.FR. 181). Acopy of this ruling letter should be attached to the entry documents filed 
at the time this merchandise is imported. If the documents have been filed without a copy, 
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this ruling should be brought to the attention of the Customs officer handling the transac- 
tion. 


This ruling letter is binding only as to the party to whom it is issued and may be relied on 
only by that party. 
JEAN F. MAGUIRE, 
Area Director, 
New York Seaport. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 959546 RH 
Category: Classification 


Tariff No. 5609.60.4000 
MR. DONALD W. SUTTON 


DW SuTTON INC. 
11947-95 Ave. 
Delta, B.C. 
Canada V4C3V1 


Re: Reconsideration of NY 807811 and NY 813339; braided shock cord with hooks; sub- 
heading 5609.00.4000; subheading 5609.00.3000; bunji cord; elastic cord; NAFTA; 
Article 509. 

DEAR MR. SUTTON: 


On March 10, 1995, Customs issued New York Ruling Letter (NY) 807811 to your com- 
pany regarding the tariff classification and status under the North American Free Trade 


Agreement (NAFTA), of braided shock cords (“Kangaroo Kord”) from Canada. On August 
11, 1995, Customs issued NY 813339, regarding the same merchandise. In both rulings, 
the cords were classified under subheading 5609.00.3000 of the Harmonized Tariff Sched- 
ule of the United States Annotated (HTSUSA). Our New York office asked us to modify 


those rulings to reflect classification of the cords under subheading 5609.00.4000, 
HTSUSA. 


Facts: 


The merchandise under reconsideration is a “Kangaroo Kord.” It is a braided cord 61 
millimeters in length and 6 millimeters in diameter. It has a metal hook at each end. The 
cord has a core of rubber threads and is wrapped with nylon braid. One of the hooks 
includes a key-like device which enables the user to adjust the length of the cord. 


Issue: 


Whether the Kangaroo Kord is classifiable as cordage of man-made fibers (i.e., nylon) 
under subheading 5609.00.3000, or as cordage of other materials (i.e., rubber) under sub- 
heading 5609.00.4000? 


Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Heading 5609 covers 
“Articles of yarn, strip or the like of heading 5404 or 5405, twine, cordage, rope or cables, 
not elsewhere specified or included.” 

Note 10 to Section XI states that elastic products consisting of textile materials com- 
bined with rubber threads are classified as textile products in Section XI. 

The Harmonized Commodity Description and Coding System Explanatory Notes (EN), 
while not legally binding, are recognized as the official interpretation of the Harmonized 
System at the international level. The EN to heading 5609 state that the headingincludes: 

[YJarns, cordage, rope, etc. cut to length and looped at one or both ends, or fitted with 
tags, rings, hooks, etc., (e.g., shoe laces, clothes lines, towing ropes), ships’ fenders, 
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unloading cushions, rope ladders, loading slings, dish “cloths” made of a bundle of 
yarns folded in two and bound together at the folded end, etc. 


In this case, the Kangaroo Kords with hooks on both ends meet the definition of the EN. 
Accordingly, they are classifiable under heading 5609. 

At the subheading level, we must determine if the Kangaroo Kords are classifiable 
according to their rubber or textile components. The cord is not classifiable solely on the 
basis of GRI 1, and, therefore, the remaining GRIs will be applied in the order of their 
appearance. 

GRI 2(a) is inapplicable in this instance as it refers to incomplete or unfinished articles. 
GRI 2(b) states that classification of goods consisting of more than one material or sub- 
stance (i.e., the rubber and textile components in this case) shall be according to the prin- 
ciples of rule 3. GRI 3(a) states that the heading which provides the more specific 
description is to be preferred to one that ismore general. However, when two headings each 
refer to part only of the materials in mixed goods, the headings are to be regarded as equally 
specific. GRI 3(b) directs that the goods be classified as if they consisted of the material 
which gives them their essential character. 

In this case, it is the rubber that imparts the essential character to the Kangaroo Kords. 
An advertising leaflet describes the purpose of the cord “To TIE DOWN what JUMPS 
AROUND.” It is the rubber that allows the cord to stretch, bend and wrap around articles 
which need to be “tied down.” Accordingly, as there is not a more specific provision for the 
rubber component, the Kangaroo Kords are classifiable under subheading 5609.00.4000, 
which provides for cordage of “other materials.” 


Holding: 


The Kangaroo Kords are classifiable under subheading 5609.00.4000, HTSUSA, which 
provides for “Articles of yarn, strip or the like of heading 5404 or 5405, twine, cordage, rope 
or cables, not elsewhere specified or included: Other.” They are dutiable at the general rate 
of 7 percent ad valorem. 


NY 807811 and NY 813339 are modified accordingly. 


JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CAST IRON GRATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of cast iron grates. These articles are made of alloyed ductile iron and 
designed to fit over plastic pipe and used for drainage purposes. Notice 


of the proposed revocation was published on October 23, 1996, in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after February 17, 1997. 
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FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On October 23, 1996, Customs published a notice in the CUSTOMS 
BULLETIN, Volume 30, Number 43, proposing to revoke NY A84658, 
dated June 10, 1996, which classified certain cast-iron grates as other 
articles of iron or steel, of nonmalleable cast iron, in subheading 
7325.10.00, Harmonized Tariff Schedule of the United States (HTSUS). 
No comments were received in response to this notice. Pursuant to sec- 
tion 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American 
Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 Stat. 
2057), this notice advises interested parties that Customs is revoking 
NY A84658 to reflect the proper classification of the cast-iron grates in 
subheading 7325.99.10, HTSUS, as other articles or iron or steel, of cast 
iron. The rate of duty under this provision is 1.9 percent ad valorem. 
HQ 959521 revoking NY A84658 is set forth as the Attachment to this 
this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1). Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: December 3, 1996. 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, December 3, 1996. 
CLA-2 RR:TC:MM 959521 JAS 
Category: Classification 


Tariff No. 7325.99.10 
Mr. DEVEN SHARMA 


DMD IMPORTERS, INC. 
PO. Box 321 
Marlboro, NJ 07746 


Re: NY A84658 revoked; cast iron grates for drains; castings of iron or steel; articles of 
nonmalleable cast iron, Subheading 7325.10.00; other cast iron articles; ductile iron; 


L.A. 75/82, HQ 070176. 


DEAR Mr. SHARMA: 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
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ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY A84658, dated June 10, 1996, was published on October 23, 1996, in 
the CUSTOMS BULLETIN, Volume 30, Number 43. 


Facts: 


Grates the subject of NY A84658 are 6-inch, 8-inch, 12-inch and 18-inch cast articles of 
alloyed ductile iron. They are either circular or rectangular in configuration and designed 
to fit over a PVC body in adrainage'system of the type used on golf courses, in athletic com- 
plexes, industrial and commercial buildings, and for turf maintenance. 

The provisions under consideration are as follows: 


7325 Other cast articles of iron or steel: 


7325.10.00 Of nonmalleable cast iron * * * Free 
Other: 


7325.99 Other: 
7325.99.10 Of cast iron * * * 1.9 percent ad valorem 


Issue: 


Whether castings of ductile iron are considered nonmalleable for tariff purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to theterms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

Where terms are not defined in the text of the HTSUS, or guidance as to their scope 
found in the Harmonized Commodity Description and Coding System Explanatory Notes, 
they areto beconstruedin accordance with their common andcommercial meanings which 
are presumed to be the same. Standard dictionary definitions for the terms “ductile” and 
“malleable” are nearly identical, suggesting that the terms may be synonymous. In such 
cases, it is appropriate to consider the interpretation commonly placed upon the terms by 
the industry involved. In the iron and steel industry, cast iron is not malleable as first cast. 
It becomes malleable by annealing or other heat treatment, a process that alters the graph- 
ite matrix of the product. Ductile iron is another in the family of cast irons and is malleable 
as cast because of the addition of cerium or magnesium to the melt. For this reason, ductile 
cast iron is not normally annealed or heat treated. Examination of a product’s microstruc- 
ture will identify as “ductile” cast iron in which the graphite particles appear nodular or 
spheroid-shaped, while in “malleable” cast iron the graphite particles are in a smaller, dot- 
like configuration. 

Cast iron characterized as “malleable” is not considered ductile unless it has been 
annealed or otherwise heat treated. On the other hand, cast iron characterized as “ductile” 
is, by definition, considered malleable. Substantially similar issues were addressed under a 
previous tariff nomenclature in Internal Advice 75/82 (HQ 070176, dated January 18, 
1983). 

Nosampleor laboratory report was submitted in connection with therulingrequest that 
became NY A84658. However, your characterization of the cast iron as “ductile” should 
have led Customs to conclude that it was malleable for tariff purposes. 


Holding: 


Under the authority of GRI 1, iron grates of ductile cast iron are provided for in heading 
7325. They are classifiable in subheading 7325.99.10, HTSUS. 

NY A84658, dated June 10, 1996, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 


MARVIN M. AMERNICK, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 122 


ADDITION OF MIDLAND INTERNATIONAL AIRPORT TO LIST 
OF DESIGNATED LANDING LOCATIONS FOR PRIVATE 
AIRCRAFT 


AGENCY: Customs Service, Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by adding the user-fee airport at Midland, Texas (Midland 
International Airport) to the list of designated airports at which private 
aircraft arriving in the Continental U.S. via the U.S./Mexican border, 
the Pacific Coast, the Gulf of Mexico, or the Atlantic Coast from certain 
locations in the southern portion of the Western Hemisphere must land 
for Customs processing. This proposed amendment is made to improve 
the effectiveness of Customs enforcement efforts to combat the smug- 
gling of drugs by air into the United States. This proposed amendment, 
if adopted, would also improve service to the community, by relieving 
congestion at Presidio-Lely International, Del Rio International, and 
Eagle Pass Municipal Airports, which are also located in Texas. 


DATES: Comments must be received on or before February 3, 1997. 


ADDRESS: Written comments (preferably in triplicate) may be 
addressed to U.S. Customs Service, Office of Regulations and Rulings, 
Regulations Branch, Franklin Court, 1301 Constitution Avenue, NW, 
Washington, D.C. 20229. Comments submitted may be inspected at the 
Regulations Branch, Office of Regulations and Rulings, located at 
Franklin Court, 1099 14th St., NW, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Gay Laxton, Passenger 
Operations Division, Office of Field Operations, (202) 927-5709. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs efforts to combat drug-smuggling efforts, Cus- 
toms air commerce regulations were amended in 1975 to impose special 
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reporting requirements and control procedures on private aircraft 
arriving in the Continental United States from certain areas south of 
the United States. T.D. 75-201. Thus, since 1975, commanders of such 
aircraft have been required to furnish Customs with timely notice of 
their intended arrival, and certain private aircraft have been required 
to land at certain airports designated by Customs for processing. In the 
last twenty years the list of designated airports for private aircraft has 
changed and the reporting requirements and control procedures—now 
contained in Subpart C of Part 122 of the Customs Regulations (19 CFR 
Subpart C, Part 122)—have been amended, as necessary. 

Specifically, § 122.23 (19 CFR 122.23) provides that subject aircraft 
arriving in the Continental U.S. must furnish a notice of intended 
arrival to the designated airport located nearest the point of crossing. 
Section 122.24(b) provides that, unless exempt, such aircraft must land 
at the designated airport for Customs processing and delineates the air- 
ports designated for private aircraft reporting and processing pur- 
poses. There are currently 30 designated airports listed at § 122.24(b). 

Community officials from Midland, Texas, have written Customs 
requesting that the user-fee airport there (Midland International Air- 
port) be added to Customs list of airports designated for private aircraft 
reporting and processing. The request is based both on considerations 
of the strategic location of the airport—between the communities of El 
Paso and Laredo, Texas—and because the airport has become a mod- 
ern, well-equipped airport that can accommodate corporate aircraft. 

Customs has determined that the addition of Midland International 
Airport to the list of designated landing sites for private aircraft will 
improve the effectiveness of Customs drug-enforcement programs rela- 
tive to private aircraft arrivals, as Midland is adjacent to the Southwest 
Border of the U.S. and is on a regularly traveled flight path. Further, the 
designation would enhance the efficiency of the Customs Service, as the 
airport is close to the normal work location for inspectional personnel 
assigned to the Del Rio-Eagle Pass-El] Paso-Laredo-Presidio Ports-area. 
In this regard, it is pointed out that the private aircraft processing ser- 
vices Customs provides at the Presidio, Del Rio, and Eagle Pass Airports 
will continue; designating Midland International Airport is meant to 
provide an alternative airport to these other airports in order to relieve 
air traffic congestion at those locations. 

Although notice of this proposed designation is not required to be 
published in the Federal Register, comments are solicited from inter- 
ested parties concerning whether or not the Midland International Air- 
port should be designated as an airport for the landing of private 
aircraft. 


COMMENTS 


Before adopting this proposal as a final rule, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4 of the Trea- 
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sury Department Regulations (31 CFR 1.4), and § 103.11(b) of the Cus- 
toms Regulations (19 CFR 103.11(b), on regular business days between 
the hours of 9 a.m. and 4:30 p.m. at the Regulations Branch, Office of 
Regulations and Rulings, U.S. Customs Service, 1099 14th St., NW, 4th 
floor, Washington, DC. 


INAPPLICABILITY OF THE REGULATORY FLEXIBILITY ACT AND 
EXECUTIVE ORDER 12291 

This proposed amendment seeks to expand the list of designated air- 
ports at which private aircraft may land for Customs processing. 
Although this document is being issued with notice for public comment, 
because it relates to agency management and organization, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553. 
Accordingly, this document is not subject to the provisions of the Regu- 
latory Flexibility Act (5 U.S.C. 601 et seq.). Agency organization matters 
such as this document are exempt from consideration under E.O. 
12866. 


DRAFTING INFORMATION 


The principal author of this document was Gregory R. Vilders, Regu- 
lations Branch. 


LIST OF SUBJECTS IN 19 CFR ParT 122 
Air carriers, Air transportation, Aircraft, Airports, Customs duties 
and inspection, Drug traffic control, Organization and functions (Gov- 


ernment agencies), Reporting and recordkeeping requirements, Secu- 
rity measures. 


PROPOSED AMENDMENT TO THE REGULATIONS 


For the reasons stated above, it is proposed to amend part 122, Cus- 
toms Regulations (19 CFR part 122), as set forth below: 


PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 continues to read as follows: 


Authority: 5 U.S.C. 301; 19 US.C. 58b, 66, 1433, 1436, 1459, 1590, 
1594, 1623, 1624, 1644; 49 U.S.C.App. 1509. 

2. In § 122.24, paragraph (b) is amended by adding, in appropriate 
alphabetical order, “Midland, TX” in the column headed “Location” 
and, on the same line, “Midland International Airport” in the column 
headed “Name”. 

_ SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: November 8, 1996. 
JOHN P. SIMPSON, 
Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 3, 1996 (61 FR 64041)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 96-185) 


AL TECH SPECIALTY STEEL CORP, CARPENTER TECHNOLOGY CORP, 
CRUCIBLE SPECIALTY METALS DIVISION, CRUCIBLE MATERIALS CORP, 
ELECTRALLOY, DIVISION OF G.O. CARLSON, INC., REPUBLIC ENGINEERED 
STEELS, SLATER STEELS Corp, TALLEY METALS TECHNOLOGY, INC., AND 
UNITED STEELWORKERS OF AMERICA, AFL-CIO/CLC, PLAINTIFFS uv. 
UNITED STATES, DEFENDANT, AND ACCIAIERIE VALBRUNE S.R.L., FORONI 
S.PA. AND FORONI METALS OF TEXAS, INC., DEFENDANT-INTERVENORS 


Court No. 95-01-00125 


Plaintiffs move this Court for judgment upon the agency record pursuant to Rule 56.2 of 
the Rules of this Court challenging certain aspects of the International Trade Administra- 
tion, Department of Commerce’s (“Commerce”) final determination, entitled Notice of 
Final Determination of Sales at Not Less Than Fair Value: Stainless Steel Bar from Italy 
(“Final Results”), 59 Fed. Reg. 66,921 (1994). Specifically, plaintiffs contest the following 
actions by Commerce: (1) applying a tax rate to U.S. price in excess of the average tax rate 
assessed on home market sales; (2) excluding B-2 and B-3 home market sales of Acciaierie 
Valbruna S.r.L. (“Valbruna”) from its model match calculation after permitting only lim- 
ited reporting of such sales; (3) using Valbruna’s cost of production data from the period of 
investigation to calculate Valbruna’s dumping margin; (4) treating Valbruna’s home mar- 
ket pre-sale costs associated with maintaining inventory as direct selling expenses; 
(5) applying weighted-average calculated margin of Foroni, S.p.A. and Foroni Metals of 
Texas, Inc. (collectively “Foroni”) to comparisons involving Foroni’s unreported U.S. 
sales; and (6) permitting Foroni to assign unique grade codes to non-specified grades. 

Held: Plaintiffs’ motion is granted to the extent that this case is remanded to Commerce 
to recalculate the value-added tax adjustment to United States price for certain sales. 
Commerce is sustained as to all other issues. 

[Plaintiffs’ motion is granted in part and denied in part; case remanded.] 


(Dated November 19, 1996) 


Collier, Shannon, Rill & Scott (David A. Hartquist, Laurence J. Lasoff and Gail S. 
Usher) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (John P Sholar); of counsel: 
Rebecca Rejtman, Attorney-Advisor, Office of the Chief Counsel for Import Administra- 
tion, U.S. Department of Commerce, for defendant. 

Rogers & Wells (William Silverman, Douglas J. Heffner and Stephen J. Claeys) for 
defendant-intervenor Acciaiere Valbruna S.r.L. 

Covington and Burling (Harvey M. Appelbaum, David R. Grace and T: Mark Lange) for 
defendant-intervenors Foroni S.p.A. and Foroni Metals of Texas, Inc. 
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OPINION 


TSOUCALAS, Senior Judge: Plaintiffs, AL Tech Specialty Steel Corpo- 
ration, Carpenter Technology Corporation, Crucible Specialty Metals 
Division, Crucible Materials Corporation, Electralloy, Division of G.O. 
Carlson, Inc., Republic Engineered Steels, Slater Steels Corporation, 
Talley Metals Technology, Inc. and The United Steelworkers of Amer- 
ica, AFL-CIO/CLC (collectively “AL Tech”), move this Court for judg- 
ment upon the agency record pursuant to Rule 56.2 of the Rules of this 
Court challenging certain aspects of the International Trade Adminis- 
tration, Department of Commerce’s (“Commerce” or “ITA”) final deter- 
mination, entitled Notice of Final Determination of Sales at Not Less 
Than Fair Value: Stainless Steel Bar from Italy (“Final Results”), 59 
Fed. Reg. 66,921 (1994). 


BACKGROUND 


On January 27, 1994, Commerce published a notice of its initiation of 
an investigation concerning stainless steel bar imported from Italy dur- 
ing the period of July 1, 1993 through December 31, 1993. See Initiation 
of Antidumping Duty Investigations: Stainless Steel Bar From Brazil, 
India, Italy, Japan and Spain, 59 Fed. Reg. 3844 (1994). 

Commerce published the preliminary results of its determination of 
the less than fair value investigation (“LTFV”) on August 4, 1994. See 
Preliminary Determination of Sales at Less Than Fair Value and Post- 
ponement of Final Determination: Stainless Steel Bar From Italy, 59 
Fed. Reg. 39,736 (1994). 

On December 28, 1994, Commerce issued its final determination find- 
ing de minimus margins for both Valbruna and Foroni. See Final 
Results, 59 Fed. Reg. at 66,921. AL Tech challenges the following actions 
by Commerce as being inconsistent with law and unsupported by sub- 
stantial evidence on the agency record: (1) applying a tax rate to U.S. 
price in excess of the average tax rate assessed on home market sales; 
(2) excluding B-2 and B-3 home market sales of Acciaierie Valbruna 
S.r.L. (“Valbruna”) from its model match calculation after permitting 
only limited reporting of such sales; (3) using Valbruna’s cost of produc- 
tion (“COP”) data from the period of investigation to calculate Valbru- 
na’s dumping margin; (4) treating Valbruna’s home market pre-sale 
costs associated with maintaining inventory as direct selling expenses; 
(5) applying weighted-average calculated margin of Foroni, S.p.A. and 
Foroni Metals of Texas, Inc. (collectively “Foroni”) to comparisons 
involving Foroni’s unreported U.S. sales; and (6) permitting Foroni to 
assign unique grade codes to non-specified grades. 


DISCUSSION 
The Court’s jurisdiction in this action is derived from 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 
The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial 
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evidence is “more than a mere scintilla. It means such relevant evidence 
as areasonable mind might accept as adequate to support aconclusion.” 
Universal Camera Corp. v. NLRB, 340 US. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Tax Rate: 


In the Final Results, Commerce compared a weighted-average price 
of a group of home market sales that incurred a value-added tax (“VAT”) 
of less than 19 percent to U.S. prices that had been adjusted by a VAT 
rate of 19 percent. See Computer Program for Final Determination, 
C.R. Doc. No. 80, Pls.’ App., Ex. 11. AL Tech argues that pursuant to 19 
U.S.C. § 1677a(d)(1)(C) (1988), an adjustment for tax forgiven on export 
sales is appropriate only where the comparison home market sales have 
actually been taxed. Accordingly, AL Tech requests a remand with 
instructions to Commerce to recalculate the adjustment to U.S. price for 
those sales compared to a foreign market value (“FMV”) that is based on 
a mixture of sales subject to the VAT and sales not subject to the VAT. On 
remand, AL Tech states that Commerce should compute a weighted 
average tax rate for the home market groups and apply the determined 
rate to the U.S. comparison prices. Pls.’ Mem. Supp. Mot J. Agency R. at 
7-13. 

Commerce concedes that it erred by improperly comparing home 
market sales that incurred a VAT of less than 19 percent to U.S. prices 
that had been adjusted by a VAT rate of 19 percent. Commerce states 
that to comply with 19 U.S.C. § 1677a(d)(1)(C), it should have applied a 
weighted-average tax rate to both the home market and U.S. sales. How- 
ever, Commerce insists that even if it had applied the appropriate tax 
rate, the margins for both Valbruna and Foroni would have been de 
minimus (0.17 percent and 0.05 percent, respectively). Therefore, Com- 
merce argues that the error was harmless and does not warrant a 
remand. Def.’s Opp’n to Mot. J. Agency R. at 59-60. 

Defendant-intervenors Foroni and Valbruna both agree that if Com- 
merce improperly applied the VAT, the error was harmless. Foroni’s 
Opp’n to Mot. J. Agency R. at 10-12; Valbruna’s Opp’n to Mot. J. Agency 
R. at 41-42. 

In rebuttal, AL Tech argues that the Court does not have the author- 
ity to accept Commerce’s new calculations without providing AL Tech 
with an opportunity to comment. According to AL Tech, the proper rem- 
edy for the error is to remand the issue so that Commerce may perform 
the calculations to determine whether the margin rises above de mini- 
mus. Pls.’ Reply to Opp’n to Mot. J. Agency R. at 2-4. 
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Section 1677a(d)(1)(C), Title 19, United States Code, states that 
United States price shall be adjusted by 


the amount. of any taxes imposed in the country of exportation 
directly upon the exported merchandise or components thereof, 
which have been rebated, or which have not been collected, by rea- 
son of the exportation of the merchandise to the United States, but 
only to the extent that such taxes are added to or included in the price 
of such or similar merchandise when sold in the country of exporta- 
tion. 


(Emphasis added.) As Commerce concedes, by comparing a weighted 
average price of a group of home market sales that incurred a VAT of less 
than 19 percent to U.S. prices that had been adjusted by 19 percent, 
Commerce failed to comply with the statute. 

In reviewing Commerce’s actions, the Court is restricted to the 
administrative record and the evidence contained therein. Atcor, Inc. v. 
United States, 11 CIT 148, 154, 658 F Supp. 295, 300 (1987). The Court 
will not accept post hoc rationalizations in place of evidence on the 
agency record. Id.; see also Burlington Truck Lines, Inc. v. United 
States, 371 U.S. 156, 168-69 (1962). In the present case, Commerce 
admits that its calculations were flawed but insists the error was harm- 
less. Commerce has not attempted to provide the Court with a reason for 
its methodology but, rather, has offered the Court new calculations. The 
evidence presented by Commerce amounts to post hoc rationalization 
which cannot support a finding for Commerce. The Court cannot simply 
accept Commerce’s characterization of the error as harmless. It is for 
the Court, not Commerce, to determine the prejudicial effect of the 
error, and for the Court to do so, it must examine record evidence. 

The new calculations presented by Commerce cannot be considered 
record evidence. The Court also notes that Commerce does not include 
in its brief before the Court the actual calculations relied upon to sup- 
port its position. Instead, Commerce merely states a conclusion without 
providing the Court with a detailed description of its calculations. As 
such, Commerce does not provide the Court with sufficient information 
concerning its recalculations. Finally, AL Tech should be provided with 
an opportunity to respond to the new calculations. Accordingly, the 
Court finds that a remand is appropriate for Commerce to recalculate 
the VAT adjustment by calculating a weighted-average tax rate for each 
of the subject home market comparison groups. 


2. Exclusion of Certain Home Market Sales: 


On April 1, 1994, Valbruna wrote a letter to Commerce requesting 
permission to report limited data concerning certain home market sales 
because the difference in merchandise (“difmer”) adjustment would be 
greater than 20 percent for a majority of the comparisons. See Letter to 
Sec’y of Commerce from William Silverman, Rogers and Wells (Apr. 1, 
1994), PR. Doc. No. 91, Pls.’ App., Ex. 3. Commerce granted Valbruna’s 
request to exclude certain sales from its home market sales listing, 
adding that if Commerce determined after verification that Valbruna 
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should have reported such data, Commerce would resort to use of best 
information available (“BIA”). Letter to William Silverman from David 
L. Binder, Director, Antidumping Division II (Apr. 1, 1994), PR. Doc. No. 
89, Pls.’ App., Ex. 3. Commerce also required Valbruna to provide work- 
sheets demonstrating the size of the difmer for any sales not reported 
solely on that basis. See id. Finally, Commerce granted Valbruna’s 
request to report only the first four criteria out of the six model match- 
ing methodology criteria for those home market products which are not 
comparable to U.S. products. See Mem. of V. Irene Darzenta, Import 
Compliance Specialist, Antidumping Division II (April 6, 1994), PR. 
Doc. No. 93, Pls.’ App., Ex. 3. 

In the Final Results, Commerce decided to exclude B-2 and B-3 home 
market sales from the final margin calculations stating the following: 


We verified the fact that these sales would not be used for match- 
ing purposes. Therefore, consistent with our preliminary deter- 
mination, we have continued to disregard sales in File 2 for 
purposes of our margin calculations. 


59 Fed. Reg. at 66,925. 

AL Tech argues that the exclusion of these sales was improper 
because Commerce failed to verify that the sales would not be used for 
comparison purposes. AL Tech maintains that Commerce violated its 
statutory duty to verify the accuracy of data submitted by respondents. 
Pls.’ Mem. Supp: Mot. J. Agency R. at:14 (relying on 19 U.S.C. § 1677e(b) 
(1988)). In an effort to demonstrate the unreliability of Valbruna’s argu- 
ments concerning these sales, AL Tech emphasizes inconsistencies in 
Valbruna’s arguments to Commerce concerning the exclusion of the 
sales. AL Tech points out that first Valbruna asserted that the Files B-2 
and B-3 merchandise would not be used because the difmer adjustment 
would be greater than 20 percent, and then Valbruna claimed that the 
merchandise would not be used for comparison purposes because none 
of those sales were within the first five identical or most similar product 
matches. Pls.’ Mem. Supp. Mot. J. Agency R. at 14. 

Commerce defends its decision to permit limited reporting of B-2 
sales by Valbruna as consistent with its six criteria model match meth- 
odology. Commerce explains that it verified Valbruna’s computer 
reporting codes within each of the six criteria demonstrating that the 
B-2 sales were neither identical nor the most similar matches to U.S. 
sales. Commerce contends that AL Tech incorrectly relied on only four 
of the six criteria in alleging that Valbruna’s B-2 home market sales 
were similar to its U.S. sales. Def.’s Opp’n to Mot. J. Agency R. at 20-24. 
Futher, once it determined that the sales at issue were not similar or 
identical to Valbruna’s U.S. sales, Commerce asserts that it appropri- 
ately permitted Valbruna to report limited information about the B-2 
sales. Commerce emphasizes that it warned Valbruna of Commerce’s 
power to resort to BIA if it later determined that B—2 sales were indeed 
identical or similar to U.S. sales, and insists that it properly verified the 
information Valbruna reported concerning its B-2 sales. Id. at 24-29. 
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Regarding the B-3 sales, Commerce maintains that AL Tech failed to 
exhaust its administrative remedies by not raising the issue at the 
administrative level. However, if the Court concludes that AL Tech did 
not need to exhaust administrative remedies, Commerce advances the 
same arguments in support of its treatment of the B-3 sales as those 
advanced for the B-2 sales. Id. at 29-33. 

Valbruna, defendant-intervenor, supports Commerce’s actions by 
emphasizing the broad discretion the statute grants to Commerce in 
determining what constitutes similar merchandise. Valbruna states 
that it applied Commerce’s product comparison criteria before request- 
ing the exclusion of certain home market sales from the reporting 
requirements. According to Valbruna, Commerce, not Valbruna, con- 
cluded that the B-2 and B-3 sales would not be used as comparison mod- 
els based on Commerce’s own model matching methodology. Valbruna’s 
Opp’n to Mot. J. Agency R. at 16-23. 

In the Final Results, Commerce explained its decision to exclude the 
B-2 sales as follows: 


With regard to petitioners’ argument that Valbruna failed to pro- 
vide worksheets showing difmers in excess of 20 percent for sales in 
File 2, our letter of April 1, 1994, to Valbruna stated that we would 
require worksheets for any sales not reported solely because of the 
size of the difmer (as opposed to those that did not match to a U.S. 
sale based on product characteristics). As respondent states, and as 
we verified, because the sales in File 2 would never match to U.S. 
sales based on the six product characteristics specified in Appendix 
V of the questionnaire issued in this case, there was no need for 
respondent to provide worksheets. Finally, concerning petitioners’ 
argument that a comparison of File 2 sales to U.S. sales shows sev- 
eral products with identical matches, we agree with respondent 
that this argument is incorrect because petitioners based their 
analysis on only the first four product characteristics as opposed to 
the six point characteristics that the Department required for 
matching purposes in Appendix V of the questionnaire. As 
explained above, when all of the matching characteristics are con- 
sidered, the sales in question would not be used for matching pur- 
poses. 


59 Fed. Reg. 66,925-26. 

This Court has frequently acknowledged Commerce’s broad discre- 
tion in devising a methodology for determining what constitutes similar 
merchandise pursuant to 19 U.S.C. § 1677 (16) (1988). See Koyo Seiko 
Co. v. United States, 19CIT__,__—~, 898 F Supp. 915, 921-22 (1995), 
rev'd on other grounds, 92 F.3d 1162 (Fed. Cir. 1996); Torrington Co. v. 
United States, 19CIT__,__, 881 F Supp. 622, 634 (1995). The issue 
in this case, however, is not the validity of Commerce’s methodology but, 
rather, whether Commerce actually applied its own methodology or 
relied completely on the information provided by Valbruna without 
adhering to proper verification procedures. 





U.S. COURT OF INTERNATIONAL TRADE 59 


Section 1677e(b), Title 19, United States Code, instructs Commerce 
to verify information in the following manner: 


The administering authority shall verify all information relied 
upon in making— 
(1) a final determination in an investigation, * * * 


In publishing [a final determination], the administering authority 
shall report the methods and procedures used to verify such 
information. If the administering authority is unable to verify the 
accuracy of the information submitted, it shall use the best 
information available to it as the basis for its action, which may 
include * * * the information submitted in support of the petition. 


While the statute clearly requires Commerce to verify information, it 
also affords Commerce latitude in implementing verification proce- 
dures. See American Alloys, Inc. v. United States, 30 F.3d 1469, 1475 
(Fed. Cir. 1994); PPG Industries, Inc. v. United States, 15 CIT 615, 620, 
781 F. Supp. 781, 787 (1991); Kerr-McGee Chem. Corp. v. United States, 
14 CIT 344, 362, 739 F Supp. 613, 628 (1990). In determining the propri- 
ety of Commerce’s verification procedures, the issue is whether there is 
substantial evidence on the agency record to support Commerce’s cho- 
sen methodology. Hercules, Inc. v. United States, 11 CIT 710, 726, 673 F. 
Supp. 454, 469 (1987). Commerce may not need further information if 
submissions by a respondent are complete and the explanations are 
sound. Kerr-McGee, 14 CIT at 344, 739 F Supp. at 628. In fact, the Court 
has approved Commerce’s practice of accepting a proposed methodology 
from respondents as long as the methodology is reasonable and “based 
on information in the administrative record, is likely to be representa- 
tive of the underlying information.” Torrington Co. v. United States, 17 
CIT 967, 972, 832 F.Supp. 405, 410 (1993). 

Commerce provided the following description of its verification proce- 
dures for product comparisons: 


For verification, Valbruna officials provided a worksheet listing 
the various grades of merchandise that Valbruna produces and how 
the stainless steel grades fit into this listing * * *. Valbruna pro- 
vided a “Type and Finishing Operation Conversion Table” which 
converts Valbruna’s grades and product descriptions to the Appen- 
dix V hierarchy. 

Valbruna officials explained the manner in which they compiled 
the three computer files used to report sales to the Department. File 
3 contains grades other than 304, 304L, 316, and 316L (these 300 
grades are all contained in Files 1 or 2). From their computer sys- 
tem they compiled a total of all stainless steel bar sold during the 
[period of investigation] (using gross unit price, quantity, date of 
sale, customer, and product description). Then they used the con- 
version sheets (Valbruna product codes cross-referenced to DOC 
Appendix V codes) to sort the data by the information requested by 
the Department. Officials explained that certain grades were sold 
in both the U.S. and home markets but had different finishes, i.e., 
centerless grinding and hot finished peeled are sold in the home 
market but not in the United States. Since these sales would not be 
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used for comparison purposes, the Department allowed limited 
reporting requirements for these sales. Valbruna reported the prod- 
uct code and the quantity sold in the home market for these sales in 
File 2. ‘ 


Verification of the Responses of Acciaierie Valbruna, S.r.L. in the Anti- 
dumping Duty Investigation of Stainless Steel Bar from Italy (“Verifica- 
tion of Valbruna”), C.R. Doc. No. 65, Def.’s App., Ex. 11, at 6. 

The Court finds that Commerce’s verification procedure was sup- 
ported by substantial evidence on the agency record. In this case, Val- 
bruna relied on Commerce’s own methodology rather than suggesting a 
different method. AL Tech’s central concern that Commerce did not 
verify the information used in applying the model matching methodol- 
ogy is without merit. Commerce is not required to examine each piece of 
information reported by a respondent. See PMC Specialties Group, Inc. 
v. United States, 20CIT__,__, Slip Op. 96-153, at 7 (Aug. 30, 1996); 
See also Monsanto Co. v. United States, 12 CIT 937, 947, 698 F Supp. 
275, 283-84 (1988). The verification report demonstrates that Com- 
merce adequately verified Valbruna’s assertion that the sales at issue 
would not be used for comparison purposes. Valbruna provided Com- 
merce with all information requested by Commerce and its explanation 
for limiting its reporting of B—-2 and B-3 sales was sound. Commerce ver- 
ified Valbruna’s grades and product descriptions according to Com- 
merce’s own criteria set forth in Appendix V of the questionnaire. ! 
There was no reason for Commerce to doubt the accuracy of any of Val- 
bruna’s reported information. Further, Commerce provided a reason- 


able explanation of its actions in the Final Results. As such, the Court 
finds Commerce’s exclusion for Valbruna’s B-2 and B-3 home market 
sales from its margin calculations to be supported by substantial evi- 
dence on the agency record.” 


3. Valbruna’s Cost of Production Data: 


Pursuant to 19 U.S.C. § 1677b(b) (1988), whenever Commerce has 
“reasonable grounds to believe or suspect that sales in the home market 
* * * have been made at prices which represent less than the cost of pro- 
ducing the merchandise in question, it shall determine whether, in fact, 
such sales were made at less than [cost of production].” Commerce 
determined that a cost of production investigation was necessary with 
respect to Valbruna and, therefore, requested reporting of production 
costs and constructed value data. In accordance with Commerce’s 
request, Valbruna reported weighted-average production data based on 
costs incurred during the period of investigation (“POI”). See Final 
Results, 59 Fed. Reg. at 66,929. 


1 Appendix V lists the six criteria relied upon by Commerce on the following hierarchial basis: (1) general type of 
finish; (2) grade; (3) remelting; (4) type of finishing operation; (5) size and (6) shape. See Letter from David L. Binder, 
Antidumping Division II (Mar. 7, 1994), PR. Doc. No. 57, Def.’s App., Ex 1. 

2 Because the Court finds Commerce’s decision to exclude Valbruna’s B-2 and B-3 sales from the final margin cal- 


culations to be supported by substantial evidence on the agency record, the Court will not address the exhaustion issue 
raised by Commerce. 
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AL Tech objects to the reporting methodology permitted by Com- 
merce, claiming that the costs reported were not representative of the 
costs actually incurred because the merchandise sold in the home mar- 
ket during the POI was produced prior to the POI and held in inventory 
until it was sold. AL Tech insists that Valbruna’s calculations resulted in 
an understatement of the actual costs incurred by Valbruna to manufac- 
ture stainless steel bar sold in Italy during the POI. Pls.” Mem. Supp. 
Mot. J. Agency R. at 16-18. 

While AL Tech acknowledges Commerce’s presumption that mer- 
chandise sold during the POI was also produced during the POI, AL 
Tech argues that the presumption may be rebutted by evidence demon- 
strating that the merchandise sold during the POI was produced at.a 
time when costs of production differed. AL Tech argues that Com- 
merce’s practice has been to deviate from the presumption in order to 
use costs representative of costs actually incurred to produce the mer- 
chandise sold during the POI. Pls.’ Mem. Supp. Mot. J. Agency R. at 
18-21 (citing Final Determination of Sales at Less Than Fair Value: 
Dynamic Random Access Memory Semiconductors of One Megabit and 
Above From the Republic of Korea (“DRAMS”), 58 Fed. Reg. 15,467, 
15,473 (1993); Final Determination of Sales at Less Than Fair Value: 
Canned Pineapple Fruit From Thailand (“Canned Pineapple”), 60 Fed. 
Reg. 29,553, 29,564 (1995); Notice of Final Determination of Sales at 
Less Than Fair Value: Stainless Steel Bar From India (“Stainless Steel 
Bar From India”), 59 Fed. Reg. 66,915, 66,920 (1994)). AL Tech directs 
the Court’s attention to the affirmance of Commerce’s decision in 
DRAMS to use costs from a period commencing prior to the POI in its 
COP calculation. Pls.’ Mem. Supp. Mot. J. Agency R. at 19-20 (citing 
Micron Technology, Inc. v. United States, 19CIT__,__—«, 8893 F Supp. 
21, 31-32 (1995)). AL Tech insists that Commerce should apply a similar 
practice in this case, because the cost of stainless steel scrap (one of the 
main raw materials used to produce stainless steel bar) fluctuated such 
that it was higher during the period in which Valbruna actually pro- 
duced the stainless steel bar sold in Italy during the POI, than it was 
during the POI. Pls.’ Mem. Supp. Mot. J. Agency R. at 17-19. 

In response, Commerce asserts that AL Tech raised the issue too late 
in the investigation for Commerce to thoroughly analyze the allegation. 
Commerce maintains that although AL Tech alerted Commerce to the 
issue seven days before the scheduled date of the commencement of veri- 
fication in compliance with 19 C.F-R. § 353.31(a)(1)(i) (1994), there was 
insufficient time for Commerce to determine whether a change in the 
cost data reporting period was warranted. Def.’s Opp’n to Mot. J. 
Agency R. at 35-37. 

In addition, Commerce claims that AL Tech failed to present any evi- 
dence to justify a departure from Commerce’s general practice of relying 
on weighted-average cost of production data incurred during the POI. 
Commerce insists that AL Tech did not demonstrate that unique cir- 
cumstances existed to support a change in methodology. Commerce fur- 
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ther disputes the assertion that Valbruna’s use of the POI period to 
calculate its cost of production resulted in a substantial understatement 
of actual costs. Commerce points out that AL Tech relies on average 
international prices and dollar denominated costs, rather than Valbru- 
na’s actual costs and experience, to support its contention that raw 
materials were more expensive for Valbruna during the time period 
before the POI (the time during which Valbruna produced the merchan- 
dise sold during the POI) than during the POI. Jd. at 37-40. 

Valbruna supports Commerce’s position, arguing that this case is dis- 
tinguishable from past administrative reviews in which Commerce 
found unique circumstances to require reliance on periods other than 
the POI to compute cost of production data. Valbruna distinguishes the 
present review from Canned Pineapple, arguing that in that case, the 
seasonality of the product required the use of a different time period. 
Valbruna also highlights differences between this case and DRAMS by 
arguing that in DRAMS, Commerce lagged the reporting period because 
of rapidly changing costs of semiconductors. In contrast, Valbruna 
asserts that the cost of manufacturing stainless steel bar was stable. Val- 
bruna negates AL Tech’s claim that dollar-denominated scrap prices 
during the POI were lower than prices before the POI. Valbruna 
explains that Valbruna purchased stainless steel scrap in Italian lire and 
that the lire-denominated costs did not change in the same manner as 
the dollar-denominated costs because the lire weakened against the dol- 
lar during the period at issue. Valbruna’s Opp’n to Mot. J. Agency R. at 
24-29. 

In the Final Results, Commerce addressed this issue as follows: 


Section D of the questionnaire clearly requests weighted-average 
production data based on costs incurred during the POI. The 
Department has departed from this general policy only when 
unique circumstances arise, such as when there was no production 
during the POI. Furthermore, companies, frequently hold inven- 
tory for a period of time between production and shipment and raw 
materials are held for a period of time between purchase and pro- 
duction. An average inventory holding period or length of time 
between order and production are only estimates. Sales are some- 
times made from existing stock or may be produced to order, or even 
a combination of both. 

Petitioners raised the issue for the first time in the pre-verifica- 
tion comments—too late in the investigation for the Department to 
perform the appropriate analysis to determine whether a change in 
the cost data reporting period is warranted. Furthermore, if the 
Department was to accept petitioners’ argument, the CV data 
would be based on a different accounting period than the COP data, 
effectively doubling the burden on all parties. Accordingly, absent 
strong evidence to the contrary, the Department assumes that the 
cost structure prevailing during the POI is representative and can 
be used to calculate COP 


59 Fed. Reg. at 66,929. 
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Commerce’s regulations require parties to submit factual informa- 
tion to be considered in the final determination no later than “seven 
days before the scheduled date on which the verification is to com- 
mence.” 19 C.ER. § 353.31(a)(1)(i). Commerce does not dispute the fact 
that AL Tech complied with the deadline set forth in 19 C.FR. 
§ 353.31(a)(1)(i) by submitting its comments regarding Valbruna’s 
reporting of cost of production seven days before the verification. How- 
ever, Commerce maintains that it did not have sufficient time to review 
AL Tech’s allegations. The Court finds this argument to be without 
merit. While AL Tech may not have submitted the information at the 
earliest possible moment, AL Tech complied with the regulatory time 
limits. Commerce cannot apply these time limits arbitrarily or capri- 
ciously by refusing to accept information submitted before the applica- 
ble deadline. See Bowe-Passat v. United States, 17 CIT 335, 338 (1993) 
(holding that Commerce acted arbitrarily and capriciously by refusing 
to accept supplemental explanatory information submitted in an 
untimely manner when Commerce failed to indicate deficiencies in 
respondent’s prior responses to requests for information). Having 
decided that AL Tech’s submission was timely, the Court now turns to 
the merits of AL Tech’s arguments. 

One of the cases AL Tech cites in support of its position is Micron. 
While it is true that in Micron, the court upheld Commerce’s use of a 
time lag to compare constructed value and COP to sales, AL Tech fails to 
recognize the distinctions between that case and the one presently 
before the Court. Micron involved the production and sales of dynamic 
random access memory semiconductors (“DRAMS”). The court stated 
that “the semiconductor industry is characterized by relatively rapidly 
declining per-unit costs due to increased in yield, design changes, and 
other efficiency improvements over time.” Micron, 19CITat___, 893 F. 
Supp. at 32. Thus, the court concluded that in order to properly match 
cost of production to sales over a given period of time, a lag was neces- 
sary to account for the fact that production costs for DRAMS in any 
given month were not the same as the cost of the individual DRAMS sold 
at the end of the month. Jd. The facts of Micron are not analogous to 
those of the case at bar. The steel industry is not subject to rapid changes 
due to sudden advances in technology. While normal market fluctua- 
tions may affect the price of inputs, such as scrap metal, the changes are 
not nearly as dramatic as AL Tech would have the Court believe. 

AL Tech also relies on two other administrative reviews to support its 
position—Canned Pineapple and Stainless Steel Bar From India. Nei- 
ther of these prior reviews require the result AL Tech seeks in this case. 
Canned Pineapple involved unique circumstances due to the growth 
period of respondent’s self-grown pineapples. The seasonality of the 
pineapples required Commerce to adopt a different approach in deter- 
mining cost of production. 60 Fed. Reg. at 29,564. In Stainless Steel Bar 
From India, 59 Fed. Reg. at 66,920, Commerce determined that respon- 
dent’s weighted-average nickel cost was based on quantities in excess of 
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quantities used. In that review, during the last month of the POI, the 
respondent purchased nickel at a price significantly less than the nickel 
price it had paid during the other months of the POI. Jd. Commerce con- 
cluded that the price of nickel during the last month of the POI could not 
represent the cost of production during the POI since the nickel pur- 
chased at that time would not have been converted to stainless steel bar 
before the end of the POI. Jd. In contrast, there is no evidence in this 
case that the weighted-average cost was based on quantities in excess of 
quantity used. Further, the prices during the POI did not significantly 
decrease during the last month. In fact, the prices of both scrap metal 
and nickel increased towards the end of the POI. See Petitioners’ Case 
Brief Regarding Valbruna, S.p.A. and Avesta Sheffield, Inc., C.R. Doc. 
No. 71, at Ex.-5, Pls.’ App., Ex. 12. 

After examining the record, the Court finds that although prices of 
scrap metal (according to the London Metal Exchange) were lower dur- 
ing the POI than during the period before the POI, there were no erratic 
fluctuations to indicate an unstable market. On the contrary, the 
decrease in price was gradual and in relatively small increments. See id. 
As Valbruna correctly notes, some of the apparent price changes were 
actually due to the weakening value of the Italian lire. See Exhibits for 
Valbruna’s Cost Verification Report, C.R. Doc. No. 68, Valbruna’s App., 
Ex. 14. While the currency conversion rate does not account for the full 
amount of the decline in price, it provides further support for Com- 
merce’s decision to adhere to its general practice of comparing sales 
made during the POI to manufacturing costs from the POI.® 

Based on the evidence contained in the record, the Court concludes 
that this was not a unique situation warranting a departure from Com- 
merce’s usual methodology. Holding merchandise in inventory for a 
period of time is a frequent practice. The decline of prices of scrap metal 
and nickel was not significant enough to render the data supplied by Val- 
bruna unrepresentative of the actual costs incurred during the POI. 
Thus, the Court finds Commerce’s actions to be supported by substan- 
tial evidence on the agency record and in accordance with law. 


4. Home Market Pre-Sale Inventory Costs: 


Valbruna maintained five regional warehouses in Italy to service cus- 
tomers located in those regions. In the contested review, Commerce 
treated Valbruna’s cost of maintaining inventory at those warehouses 
(pre-sale movement expenses, pre-sale warehousing expenses and pre- 
sale inventory carrying expenses) as direct selling expenses. See Final 
Results, 59 Fed. Reg. at 66,928. 

AL Tech argues that Commerce erred by treating these expenses as 
direct expenses because Valbruna failed to tie the pre-sale expenses to 
particular sales. AL Tech alleges that Valbruna used an overall alloca- 
tion methodology to calculate the average pre-sale warehousing and 


3 The Court also recognizes the possibility that the London Metal Exchange prices may not accurately represent the 
actual costs to Valbruna for purchasing scrap metal and nickel (another component of stainless steel bar). See Rebuttal 
Brief of Acciaierie Valbruna S.r.L., C.R. Doc. No. 73, Valbruna’s App., Ex. 15, at 16. 
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pre-sale inventory-carrying expenses for each of its regional service cen- 
ters. As such, AL Tech insists that Commerce’s actions are inconsistent 
with the review, entitled Final Determination of Sales at Less Than Fair 
Value: Polyethylene Terephthalate Film, Sheet, and Strip From Japan 
(“PET Film”), 56 Fed. Reg. 16,300, 16,303 (1991), in which Commerce 
treated the pre-sale expenses of respondent Toray Industries, Inc. 
(“Toray”) as indirect because Toray failed to relate the expenses to spe- 
cific sales. According to AL Tech, Valbruna does not dedicate certain 
merchandise in inventory to particular customer accounts. Due to the 
fungible nature of stainless steel bar, AL Tech insists that it would not 
make economic sense for Valbruna to set aside particular merchandise 
for customers. Pls.” Mem. Supp. Mot. J. Agency R. at 21-25. 

Commerce counters that it treated Valbruna’s pre-sale expenses 
associated with maintaining inventory as direct selling expenses 
because Valbruna provided sufficient evidence to demonstrate that the 
expenses were indeed related to particular sales. Commerce cites the fol- 
lowing four facts observed at verification that resulted in Commerce’s 
determination that the pre-sale expenses were directly related to partic- 
ular sales: 


1) “open order” tags reflecting specific inventory levels at its service 
centers against a customer’s supply forecast; 2) Valbruna’s 
accounting system which tracks additional stock by quantity going 
to a warehouse and states that the merchandise is destined for a 
specific customer; 3) Valbruna’s “just-in-time” commercial strat- 
egy which keeps stock in inventory at all times to meet a customer’s 
needs at the customer’s request; 4) home market purchase orders 
from resellers and end users stipulating that Valbruna keep “mini- 
mum buffer stock” or “minimum inventory levels” at particular 
service centers depending on the customer’s location. 


Def.’s Opp’n to Mot. J. Agency R. at 44. 

Commerce further claims that the facts in this case resemble those of 
a prior administrative review, entitled Final Determination of Sales at 
Less Than Fair Value: Certain Hot Rolled Lead and Bismuth Carbon 
Steel Products From the United Kingdom (“Lead and Bismuth”), 58 
Fed. Reg. 6207, 6210 (1993), in which Commerce treated pre-sale 
expenses as direct expenses after the respondent demonstrated that it 
maintained customer-specific inventory pursuant to requests by certain 
customers. Commerce also refers to its treatment of respondent Teijin, 
Ltd. (“Teijin”) in PET Film, 56 Fed. Reg. at 16,303, claiming that it 
accepted Teijin’s contention that pre-sale warehousing expenses were 
directly related to home market sales based on evidence that the stock in 
question was only available for sale to specific customers. Def.’s Opp’n 
to Mot. J. Agency R. at 44-47. 

Valbruna supports Commerce’s treatment of its pre-sale inventory 
costs arguing that there was adequate record evidence demonstrating 
that the subject expenses were tied to specific sales. Valbruna explains 
that pursuant to its “just-in-time” supply service, Valbruna maintains 
stock in its regional warehouses to meet each customer’s specific needs. 
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Valbruna points out that Commerce verified Valbruna’s practice of 
keeping a minimum level of inventory of specifically identified products 
for particular customers. Valbruna’s Opp’n to Mot. J. Agency R. at 
33-37. 

Valbruna further argues that Commerce was not required to examine 
each sale made from the service centers to determine whether such sale 
was dedicated to a specific customer. Valbruna emphasizes that Com- 
merce has broad discretion in determining how to conduct a verification 
proceeding. Jd. at 37-38. 

In the Final Results, Commerce supported its decision by describing 
the following verification procedures: 


At verification we reviewed customer purchase orders and Val- 
bruna order confirmations which stipulated that Valbruna was 
required to keep on hand a specific amount of subject merchandise 
with certain specifications for particular customers at particular 
service centers. The record contains no indication that Valbruna 
sold this merchandise to customers other than the ones for which 
the particular merchandise was held in inventory. In fact, company 
officials stated that the merchandise is usually so specialized that 
Valbruna would be unable to sell it to other customers. We also 
observed during the plant tour merchandise with “open order” tags 
reflecting open orders against a customer’s supply forecast for 
which Valbruna was required to maintain specific inventory levels 
at its service centers. Furthermore, we observed that Valbruna’s 
accounting system tracks additional stock going to a warehouse; it 
lists the quantity but not the price, and states the merchandise is 
destined for a specific customer. 


59 Fed. Reg. at 66,928. 

In Torrington Co. v. United States, 82 F.3d 1039, 1050-51 (Fed. Cir. 
1996), the CAFC shifted the analysis of direct versus indirect expenses 
from the recordation and allocation to the calculation of such expenses. 
Specifically, the court clarified that the “allocation of expenses in a man- 
ner different from the calculation of the expenses * * * does not alter the 
relationship between the expenses and the sales under consideration.” 
Id. at 1051. While the decision of the CAFC addressed post-sale price 
adjustments, the analysis concerning whether of not an expense is 
direct remains the same for pre-sale expenses. Thus, AL Tech incor- 
rectly focuses on Valbruna’s allocation methodology to support its argu- 
ment. The appropriate determination for the Court is whether 
Valbruna’s pre-sale movement, warehousing and inventory carrying 
expenses were indeed related to particular sales. However, because pre- 
sale expenses, by their very nature, are incurred before any actual sale 
has occurred, it is more difficult to demonstrate a direct relationship 
between the expense and a particular sale. Torrington Co. v. United 
States, 20 CIT ,___, 926 F Supp. 1151, 1156 (1996); Ad Hoc Comm. 
AZ-NM-TX-FL Producers of Gray Portland Cement v. United States, 19 
CIT __,,__, Slip Op. 95-91, at 5, 1995 WL 351035, *2 (May 15, 1995), 
aff'd 95 F.3d 1164 (Fed. Cir. 1996). 
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The limited circumstances in which Commerce recognizes freight and 
warehouse expenses as direct are those involving “products channeled 
or customized for certain buyers.” Ad Hoc, 19CITat___,__, Slip Op. 
95-91, at 5 (citing Final Results, 59 Fed. Reg. at 66,928; PET Film, 56 
Fed. Reg. at 16,303). In Torrington, 20CITat__, 926 F Supp. at 1156, 
the Court upheld Commerce’s treatment of pre-sale expenses as indi- 
rect expenses where the respondent failed to present any evidence sup- 
porting a finding that expenses were incurred “in the course of 
‘channeling’ or ‘positioning’ sales for particular customers.” (Quoting 
Ad Hoc, 19CITat___, Slip Op. 95-91, at 5). Incontrast, Valbruna pres- 
ented, and Commerce verified, facts supporting its claim that the 
expenses at issue were incurred as a result of particular merchandise 
being set aside for certain customers. See Final Results, 59 Fed. Reg. at 
66,928; see also Verification of Valbruna, C.R. Doc. No. 65, Def.’s App., 
Ex. 11, at 19-21. The inventory-carrying costs were incurred at specific 
service centers rather than at Valbruna’s headquarters where Valbruna 
maintains general inventory. Valbruna Sales Verification Report, C.R. 
Doc. No. 65, Valbruna’s App., Ex.8, at 19. The service centers exist to 
satisfy customers in specific geographic locations. Jd. Valbruna’s 
explanations and Commerce’s observations of “just-in-time” inventory, 
“open order” tags and Valbruna’s accounting system provided adequate 
evidence of a direct link between the inventory and warehousing 
expenses incurred at these service centers and the merchandise held for 
specific customers.* As such, the Court sustains Commerce on this 
issue. 


5. Use of Foroni’s Weighted-Average Margin: 


In the review at issue, Foroni failed to report a portion of US. sales. 
Rather than applying adverse best information available (“BIA”), Com- 
merce agreed to use Foroni’s overall weighted-average calculated mar- 
gin to account for the unreported sales. Final Results, 59 Fed. Reg. at 
66,924-25. AL Tech argues that Commerce’s failure to resort to adverse 
BIA was inconsistent with 19 U.S.C. § 1677e(c). According to AL Tech, 
Commerce’s reliance on the weighted-average margin as a neutral sur- 
rogate for a percentage of U.S. sales caused an artificial reduction of For- 
oni’s dumping margin. Pls.’ Mem. Supp. Mot. J. Agency R. at 25-26. 

Commerce responds that in light of Foroni’s overall cooperation with 
the investigation, the application of neutral BIA was appropriate. Com- 
merce points to the unique circumstances of this case resulting in For- 
oni’s inadvertent reporting error. Commerce explains that to comply 
with Commerce’s requirement of reporting sales according to purchase 
order dates, Foroni manually searched its files for all invoices generated 
during and after the period of investigation pursuant to purchase orders 
issued within the period of investigation. At verification, Commerce also 


4 The Court also rejects AL Tech’s assertion that Valbruna would not want to set aside merchandise for customers 
due to economic reasons. AL Tech’s argument amounts to business advice rather than evidence of Valbruna’s actions. 
While, generally, fungible merchandise would not be held for particular customers, a company may decide to grant cer- 
tain customers special treatment in order to maintain good customer relations. Valbruna provided sufficient evidence 
and explanations supporting its claim that it does indeed hold specific merchandise for particular customers. 
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manually searched Foroni’s files and verified that a percentage of For- 
oni’s sales invoices that had been created after the period of investiga- 
tion had been inadvertently overlooked. Commerce states that an 
examination of these sales established that the gross prices indicated on 
the invoices were comparable to those for sales of the same products that 
were reported and verified. Commerce emphasizes that aside from this 
error, which was not purposeful, Foroni had complied with Commerce’s 
requests for information. Finally, Commerce maintains that the omis- 
sion did not significantly impede the investigation. Def.’s Opp’n to Mot. 
J. Agency R. at 48-53. 

In support of Commerce, defendant-intervenor Foroni adds that the 
margins were not underestimated because the allocation of all indirect 
expenses over only a portion of sales had the effect of overstating 
expenses on a per sale basis, thereby lowering the U.S. sales price and 
exaggerating any dumping margins. Foroni’s Opp’n to Mot. J. Agency R. 
at 13-14. 

Section 1677e(c) of Title 19, United States Code, states that Com- 
merce “shall, whenever a party or any other person refuses or is unable 
to produce information requested in a timely manner and in the form 
required, or otherwise significantly impedes an investigation, use the 
best information otherwise available.” (Emphasis added). Regarding 
Commerce’s selection of BIA, in Allied-Signal Aerospace Co. v. United 
States, 996 F.2d 1185, 1191 (Fed. Cir. 1993), the CAFC noted that 
“because Congress has ‘explicitly left a gap for the agency to fill’ in 
determining what constitutes the best information available, the ITA’s 
construction of the statute must be accorded considerable deference” 
(quoting Chevron U.S.A., Inc. v. Natural Resources Defense Council, 
Inc., 467 U.S. 837, 843-44 (1984)). Thus, the Court must grant Com- 
merce considerable deference in its choice of BIA. 

The Court has upheld Commerce’s use of adverse BIA even where a 
respondent claimed inability to provide information requested. Koyo 
Seiko Co. v. United States, 20CIT__, , 936 F Supp. 1040, 1043-45 
(1996), appeal docketed, No. 97-1031 (Fed. Cir. Oct. 17, 1996) (uphold- 
ing Commerce’s use of adverse BIA where respondent failed to report 
any home market sales because to do so would have required a manual 
review of all sales); Koyo Seiko Co. v. United States, 19CIT__, ; 
905 F Supp. 1112, 1116-17 (1995) (holding that Commerce appropri- 
ately resorted to adverse BIA where respondent did not report cost of 
production data in possession of an uncooperative related company). On 
the other hand, the court has recognized that the application of neutral 
BIA is appropriate when a cooperative respondent substantially com- 
plies with information requests and where any deficiencies arise from 
factors beyond the respondent’s control. Unisor Sacilor v. United 
States, 19CIT___—_,_—_—, 907 F Supp. 426, 429 (1995). Neutral BIA may 
also be applied where a minor or insignificant adjustment is involved. 
AD Hoc Comm. of AZ-NM-TX-FL Prod. v. United States, 18 CIT 906, 





US. COURT OF INTERNATIONAL TRADE 69 


915, n.22, 865 F Supp. 857, 865, n.22 (1994), aff'd 68 F3d 487 (Fed. Cir. 
1995). 

The facts of this case support the application of neutral BIA. In the 
cases cited above involving Commerce’s application of adverse BIA, the 
respondents failed to report a substantial amount of information. In the 
present case, the missing information constituted a small portion of U.S. 
sales reported. This is not a situation in which Foroni did not report any 
information concerning its U.S. sales. On the contrary, unlike the 
respondent in Koyo Seiko, 20CIT at__, 936 F. Supp. at 1043-45, For- 
oni manually reviewed its U.S. sales invoices in order to comply with 
Commerce’s information request. The omission of a small percentage of 
the U.S. sales was due to an inadvertent error rather than a refusal to 
report the information. See Verification of the Responses of Foroni Met- 
als of Texas, Inc. in the Antidumping Duty Investigation of Stainless 
Steel Bar from Italy, C.R. Doc. No. 62, Def.’s App., Ex. 9, at 8-11. Thus, 
the size of the omission combined with Foroni’s substantial compliance 
justified Commerce’s application of a neutral BIA. The Court concludes 
that Commerce acted within its discretion and in accordance with law. 


6. Foroni’s Unique Grade Codes: 


In the Final Results, Commerce accepted Foroni’s assignment of 
unique grade codes to sales of 316LUG and 316LN merchandise. 59 Fed. 
Reg. at 66,925. By doing so, AL Tech claims that Commerce permitted 
Foroni to contravene Commerce’s instructions in the original question- 
naire. AL Tech argues that Commerce’s own inspection of Foroni’s 


books contradicted Foroni’s assertion that 316LN was so different from 
316L as to warrant a separate grade code. According to AL Tech, the 
effect of assigning unique control numbers to 316LN and 316LUG was 
to decrease the dumping margin to ade minimus level. Pls.” Mem. Supp. 
Mot. J. Agency R. at 26-28. 

Commerce emphasizes that it possesses broad discretion to deter- 
mine what constitutes similar merchandise under 19 U.S.C. § 1677(16). 
Commerce supports its actions by insisting that it verified that the prod- 
ucts sold in the home market (316LUG and 316LN) have different 
chemical compositions than the 316L product sold in the United States. 
Based on this determination, Commerce maintains that it properly 
determined that the merchandise at issue were not the most similar to 
grade 316L merchandise sold in the United States. Def.’s Opp’n to Mot. 
J. Agency R. at 54-58. 

Foroni agrees with Commerce’s position and argues that its actions 
were in fact consistent with the questionnaire instruction to assign 
additional grade codes to each different grade of stainless steel bar sold 
during the period of investigation. Foroni’s Opp’n to Mot. J. Agency R. at 
18-21. 

The Court has already stated that Commerce has bread discretion to 
determine what constitutes similar merchandise. See supra at 11. In 
devising the appropriate methodology, Commerce seeks accurate inves- 
tigations based on comparisons that are as similar as possible. Torring- 
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ton, 19 CIT at , 881 F Supp. at 634. In granting Foroni’s request to 
assign unique grade codes, Commerce stated the following: 


We reviewed the information provided by Foroni regarding the dif- 
ferent chemical compositions and material costs of each product 
prior to, as well as during, verification and determined that grades 
316LUG and 316LN are in fact chemically different from grade 
316L. Based on our review of the chemical compositions and mate- 
rial costs stated above, we determined that these products are not 
the most similar to grade 316L sold in the United States. 

Furthermore, we disagree with petitioners’ contention that For- 
oni is attempting to alter the matching hierarchy. Grade, which 
takes into account chemical composition, is in fact one of the match- 
ing criteria in Appendix V of the questionnaire. 


Final Results, 59 Fed. Reg. at 66,925. 

Commerce’s decision and explanation were reasonable. AL Tech cor- 
rectly asserts that Commerce may not abdicate its responsibility to 
determine what constitutes similar merchandise to an interested party. 
See Timken Co. v. United States, 10 CIT 86, 98, 630 F Supp. 1327, 1338 
(1986). However, Commerce did not assign the task of defining similar 
merchandise to Foroni. Rather, the record indicates that Commerce ver- 
ified Foroni’s assertion that the merchandise at issue did indeed deserve 
unique grade codes. AL Tech quotes only a portion of the verification 
report, leaving out the fact that Commerce verified that some differ- 
ences did exist among the three grades of merchandise. Verification of 
the Responses of Foroni S.p.A. in the Antidumping Duty Investigation of 
Stainless Steel Bar from Italy, C.R. Doc. No. 63, Pls.’ App., Ex. 7, at 7-8. 
This is not a situation like Timken Co. where Commerce failed to collect 
any data on home market sales characterized by the respondent as not 
being similar to United States sales. 10 CIT at 98, 630 F. Supp at 1338. 
Here, Commerce examined all of the information and explanations sub- 
mitted by Foroni, and after verification, agreed with Foroni’s assess- 
ment. Agreement is not the same as abdication. Thus, the Court 
concludes that Commerce’s actions were supported by substantial evi- 
dence on the agency record and in accordance with law. 


CONCLUSION 


For the foregoing reasons, the Court remands this case to Commerce 
to recalcaulate the VAT adjustment and apply a weighted-average tax 
rate to certain home market comparison groups and U.S. prices. Com- 
merce is sustained as to all other issues. 

Remand results are due within sixty (60) days of the date this opinion 
is entered. Any comments or responses.are due within thirty (30) days 
thereafter. Any rebuttal comments are due within fifteen (15) days after 
the date responses or comments are due. 
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OPINION 


POGUE, Judge: Plaintiffs, Shieldalloy Metallurgical Corporation 
(Shieldalloy) and Galt Alloys, Inc. filed separate actions challenging 
aspects of the International Trade Administration’s final determina- 
tion in Ferrovanadium and Nitrided Vanadium from the Russian Fed- 
eration, 60 Fed.Reg. 27957 (Dep’t Commerce 1995) (Final Det.) 
[hereinafter Final Determination]. The two actions were consolidated 


by the Court on October 31, 1995. Galt, as defendant-intervenor, also 
opposes Shieldalloy’s motion for summary judgment. 

The Court has jurisdiction under 28 U.S.C. § 1581(c) (1994) and 19 
U.S.C. § 1516a(a)(2)(A) (1994). 


BACKGROUND 


On May 31, 1994, Shieldalloy, a U.S. producer of ferrovanadium, filed 
a petition with the Department of Commerce (Commerce) and the 
United States International Trade Commission (ITC) alleging that 
imports of ferrovanadium and nitrided vanadium from Russia were 
being sold in the US. at less than fair value, and that an industry in the 
US. was materially injured, or threatened with material injury, by rea- 
son of these imports. 

Vanadium is a grayish-white metallic element found in ores in the 
United States and Mexico, as well as in South America, Africa, and Rus- 
sia. Vanadium is chiefly used in steel alloys to increase elasticity and ten- 
sile strength. J.G. Henderson, Metallurgical Dictionary 346, (Reinhold 
Publishing Corp. 1953). 

Based on Shieldalloy’s petition, Commerce initiated an antidumping 
duty investigation on June 20, 1994.1 Commerce identified five parties 
as respondents to the investigation: Tulachermet, a Russian producer/ 


1 Ferrovanadium and Nitrided Vanadium from the Russian Federation, 59 Fed. Reg. 32952 (Dep’t Comm. June 27, 
1994)(Notice Init. Antidumping Duty Invest.). 





72 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 50/51, DECEMBER 18, 1996 


exporter; Chusavoy, a Russian producer/exporter; Odermet, a United 
Kingdom exporter of Tulachermet ferrovanadium?; Galt Alloys, Inc. 
(Galt), a U.S. importer of the subject merchandise, treated as an export- 
er-respondent for purposes of this investigation; and Gesellschaft fur 
Electrometallurgie mbh (GfE), a German producer of ferrovanadium 
and nitrided vanadium? affiliated with Shieldalloy.4 

In an antidumping duty investigation, Commerce compares foreign 
market value and United States price® to determine whether dumping 
exists, and the amount of the antidumping duty. 

Some of the vanadium Shieldalloy sells in the United States comes 
from its affiliate, GfE, which obtains the vanadium from Russia. For 
purposes of the investigation of GfE, Commerce was required to use 
information on Shieldalloy’s sales to unaffiliated purchasers to calcu- 
late GfE’s United States price®. Shieldalloy was thus required to provide 
sales data to Commerce, putting Shieldalloy in the unusual position of 
being both a petitioner and a respondent in this case. 

On May 26, 1995, Commerce issued its final determination of sales at 
less than fair value. The final dumping margins set by Commerce were 
as follows: a Russia-wide margin of 108 percent ad valorem for all 
manufacturers/producers/exporters other than Odermet, Galt and GfE; 
a margin of 10.10 percent ad valorem with respect to exports by Oder- 
met; a margin of 3.75 percent ad valorem with respect to exports by 
Galt; and a margin of 11.72 percent ad valorem with respect to exports 
by GfE. 60 Fed. Reg. 27957. 

On June 30, 1995, the International Trade Commission informed 
Commerce that it had issued a final affirmative determination that 
imports of Russian ferrovanadium and nitrided vanadium were injuring 
the U.S. domestic industry and on July 10, 1995, Commerce issued an 
antidumping duty order on ferrovanadium and nitrided vanadium from 
the Russian Federation. 

Plaintiff, Shieldalloy, commenced this action in the United States 
Court of International Trade on August 8, 1995, appealing certain 
aspects of the May 26, 1995 Final Determination. Subsequently, Galt 
filed a summons and complaint with this Court contesting certain 
aspects of the department’s final affirmative determination. 

For purposes of this investigation, Commerce treated Russia as anon- 
market economy (NME) country. Therefore, pursuant to 19 U.S.C. 
§ 1677b(c) (1988), Commerce determined the foreign market value of 


2 Because vanadium is difficult to isolate, it is often produced in the form of ferrovanadium. Metallurgical Dictionary 
at 346. 


3“Nitrided vanadium includes compounds containing vanadium as the predominant element, by weight, and at 
least 5 percent, by weight, of nitrogen.” Final Determination at 27957. 

4 Defendant’s Memo. in Opp. to P1.’s Motions for J. upon the Agency Rec. 6. 

519 USC. §§ 1677a, 1677b(1988). The terminology has since changed. Under the current statute, “normal value” 
has replaced the term “foreign market value,” and “export price and constructed export price” have replaced the term 
“United States price.” See 19 U.S.C. §§ 1677a, 1677b(1994). 

Sif an exporter and importer are related, Commerce calculates the exporter’s United States price based on the 
“exporter’s sales price.” Exporter’s sales price is the price at which the goods are eventually transferred “in an arm’s 


length transaction,” from the importer to either a retailer or the public. Smith-Corona Group v. United States, 713 F.2d 
1568, 1572 (1983). 
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the merchandise at issue based on the value of the factors of production 
utilized in producing the merchandise. Commerce calculated the value 
of the various factors of production based upon their prices or costs in 
market economy countries. The statute requires that, to the extent pos- 
sible, the surrogate prices come from countries that are “(A) at a level of 
economic development comparable to that of the non-market economy 
country, and (B) significant producers of comparable merchandise.” 19 
U.S.C. § 1677b(c)(4) (1988). 

Shieldalloy objected to the following aspects of Commerce’s deter- 
mination: 

1) The use of Tulachermet’s factors of production information 
instead of Best Information Available (BIA) to calculate foreign 
market value for Odermet; 

2) Commerce’s method for adjusting the price of South African 
vanadium slag (Vanadium slag is one of the raw materials used in 
the production of ferrovanadium and nitrided vanadium. ); 

3) Commerce’s failure to adjust the calculated foreign market 
value for the subject merchandise to reflect the Russian producers’ 
freight costs; 

4) Commerce’s method for converting foreign currencies to 
United States dollars; 

5) Commerce’s failure to inflate surrogate values from 1993 to 
period-of-investigation levels; 

6) Commerce’s use of Galt, rather than Galt/Hascor or Hascor 
alone as a respondent. 


Galt objected to two aspects of Commerce’s final determination: 
1) Commerce’s use of the GfE/Shieldalloy sales response rather 
than adverse BIA; 


2) Commerce’s reliance on the factory overhead figures sub- 
mitted by GfE to calculate factory overhead for Russian producers. 


STANDARD OF REVIEW 

In reviewing a final antidumping determination, the Court of 
International Trade must determine whether Commerce’s determina- 
tion is in accordance with law, and whether Commerce’s conclusion is 
supported by substantial evidence on the record. Section 
516a(b)(1)(B)(I) of the Tariff Act of 1930, 19 U.S.C. § 1516a(b)(1) 
(B)(1)(1994). “Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind might accept as ade- 
quate to support a conclusion.” Consolidated Edison Co. v. NLRB, 305 
US. 197, 229, 59 S.Ct. 206, 216, 83 L.Ed. 126 (1938); Universal Camera 
Corp. v. NLRB, 340 U.S. 474, 477, 71 S.Ct. 456, 459, 95 L.Ed. 456 
(1951)(quoted in Matsushita Elec. Indus. Co., Ltd. v. U.S., 3 Fed.Cir. (T) 
44, 51, 750 F2d 927, 933 (1984)). 

The record consists of “(i) a copy of all information presented to or 
obtained by the Secretary, the administering authority, or the Commis- 
sion during the course of the administrative proceeding, including all 
governmental memoranda pertaining to the case * * *; and (ii) a copy of 
the determination, all transcripts or records of conferences or hearings, 
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and all notices published in the Federal Register.” 19 US.C. 
§ 1516a(b)(2)(A) (1994). 

As a general rule, an administrative agency must articulate the rea- 
sons supporting its decision, enabling the court to review whether the 
agency acted arbitrarily. Nachi-Fujikoshi Corp. v. U.S., 16 CIT 606, 609, 
798 ESupp. 716, 719 (1992) (citing Bowman Transportation, Inc. v. 
Arkansas-Best Freight System, Inc., 419 U.S. 281, 285-86 (1974)). “[I]n 
order to reach a judgment on the administrative record, the Court must 
have a basis for understanding the reasons for Commerce’s actions.” 
Timken Co. v. United States, 937 FSupp. 953, 955 (CIT, 1996) (citing 
S.E.C. v. Chenery Corp., 332 U.S. 194, 196, 67 S.Ct. 1575, 1577 (1947)). 
“(Where an explanation is lacking on the record, post hoc rationaliza- 
tion for Commerce’s actions is insufficient.” Id. 

When Commerce’s interpretation of the antidumping statute is chal- 
lenged, this court applies the two-step analysis found in Chevron U.S.A. 
v. Natural Resources Defense Council, Inc.,’ as applied and refined by 
the Federal Circuit. Under Chevron, when a court reviews an agency’s 
construction of the statute which it administers it must first determine 
whether Congress has directly spoken to the precise question at issue. If 
Congress has left a gap in the statute, “a court may not substitute its 
own construction of a statutory provision for a reasonable interpreta- 
tion made by the administrator of an agency.” 467 U.S. at 844. 


DISCUSSION 
ISSUES RAISED BY SHIELDALLOY 
1. USE OF TULACHERMET’S FACTORS OF PRODUCTION VALUES 

Shieldalloy objects to Commerce’s use of the factors-of-production 
values submitted by Tulachermet to calculate foreign market value for 
Odermet, a British exporter of Tulachermet ferrovanadium and 
nitrided vanadium. 

In verifying Tulachermet’s United States sales data, Commerce 
found significant discrepancies between the information reported by 
Tulachermet and the data in Tulachermet’s sales records. Commerce 
also had difficulty in gaining access to some documents. This difficulty 
compromised part of the verification process. Thus, Commerce desig- 
nated Tulachermet an “unresponsive respondent.” Final Determina- 
tion, 60 Fed. Reg. 27957, 27960. 

Pursuant to 19 U.S.C. § 1677e8 Commerce applied BIA to all aspects of 
the Tulachermet investigation. When reviewing the responses of 
uncooperative respondents, Commerce explained, “Commerce’s long- 
standing practice has been to disregard even the verified portions of a 
response if significant portions of the response cannot be verified.” 
(Memo. in Opp. to Pl.’s Motion for J. Upon the Agency Rec. at 61). Plain- 


7467 US. 837, 842-43, 104 S.Ct. 2778, 2781-82, 81 L.Ed.2d 694 (1984). 


8“!Commerce] shall, whenever a party or any other person refuses or is unable to produce information requested in 
a timely manner and in the form required, * * * , use the best information available.” 19 U.S.C. § 1677e(c). The statute 
also provides that “If the administering authority is unable to verify the accuracy of the information submitted, it shall 
use the best information available to it as the basis for its action, which may include * * * the information submitted in 
support of the petition.” 19 U.S.C. § 1677e(b) 
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tiff argues that, “[b]y the same logic the Department was required to 
reject the Tulachermet information in calculating dumping margins for 
other respondents, specifically Odermet.” (Memo. in Supp. of PI.’s 
Motion for J. upon the Agency Rec. at 25). 

In support of its argument, Plaintiff offers several examples of 
instances in which Commerce applied BIA to cooperative parties.® 
Plaintiff also cites 19 U.S.C. § 1677e(c)!°, and the Department’s own 
regulations. The regulations require the use of BIA whenever the Secre- 
tary “(1) Does not receive a complete, accurate, and timely response to 
the Secretary’s request for factual information; or (2) Is unable to verify, 
within the time specified, the accuracy and completeness of the factual 
information submitted.”!! Although the statute clearly mandates the 
use of BIA against uncooperative respondents, nothing in the statute, 
the regulations or the case law requires the use of BIA against a coopera- 
tive respondent when verified data is available on the record. The 
inquiry does not end there, however. Even if Commerce’s determination 
is in accordance with law, it must also be supported by substantial evi- 
dence on the record. In its memorandum to this Court, Commerce says 
that it did not apply BIA to Odermet because Odermet fully cooperated 
with Commerce during the investigation and because “Commerce was 
able to verify significant portions of Tulachermet’s factors of production 
questionnaire response.” (Def’s Memo. in Opp. to Pl.’s Motion for J. 
Upon the Agency Rec. at 61-62). 

This argument is, in part, a post hoc rationalization. The verification 
of Tulachermet’s factors of production values is supported by substan- 
tial evidence, specifically, the Tulachermet Verification Report (Def.’s 
ex. 3). However, Commerce never explicitly stated in the Final Deter- 
mination that Odermet was cooperative, or that it was applying Tula- 
chermet’s factors of production data to Odermet because of Odermet’s 
cooperation. “An agency may not, * * * shift the grounds it relied upon 
for taking action * * *. The grounds upon which an administrative order 
must be judged are those upon which the record discloses that its action 
was based.” Olympic Adhesives, Inc. v. U.S., 8 Fed.Cir. (T) 69, 77, 899 
F.2d 1565, 1572 (1990). Therefore, this issue must be remanded to give 
Commerce an opportunity to state its reasons for applying Tulacher- 


9 See Reply Brief of Shieldalloy Metallurgical Corp. at 25-28. In particular, plaintiff cites Ye Pak, Ltd v. United 
States, slip op. 96-65 (April 18, 1996), a case involving chemicals manufactured in the People’s Republic of China. In 
that case, Commerce applied the same BIA rate to all producers of the subject merchandise after determining that the 
producers had not demonstrated enough independence from the state-controlled economy to justify the application of 
separate rates. Commerce also applied the same rate to Hong Kong exporters, after deciding that the exporters did not 
meet the criteria for intermediate country exporters. Two of the Hong Kong resellers challenged the decision on the 
grounds that they were cooperative in their responses, so Commerce’s use of BIA was not supported by substantial 
evidence or otherwise in accordance with law. 

The Court dismissed the complaint stating, “Commerce is afforded considerable deference in determining what 
constitutes best information * * *. |W]hen resellers choose to use uncooperative suppliers that are under a dumping 
order, it is irrelevant that such resellers are cooperative in their questionnaire responses.” (relying on Peer Bearing Co. 
v. United States, 16 CIT 799, 800 F.Supp. 959 (1992)). 


10“/T the administering authority * * * shall, whenever a party or any other person refuses or is unable to produce 


information requested jn a timely manner and in the form required, * * * use the best information otherwise avail- 
able,” 


1119 CER. § 353.37(a) 
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met’s factors of production to Odermet and to set out the evidence sup- 
porting its determination. 


2. VALUATION OF VANADIUM SLAG 


In calculating the Russian producers’ foreign market value, Com- 
merce used publicly available information on the value of South African 
vanadium slag from Highveld as a surrogate for the value of the Russian 
producers’ slag. Highveld slag contains approximately 24 percent vana- 
dium pentoxide.!2 Tulachermet and Chusavoy use lower-grade slags 
containing anywhere from 12-20% vanadium pentoxide. Final Deter- 
mination at 27961. 

In its preliminary determination, Commerce used a straight-line pro- 
portionate methodology to adjust the Highveld slag price to reflect more 
accurately the value of the Russian slags. In other words, Commerce 
took the known value of the Highveld slag and reduced it by the ratio 
between that slag’s vanadium pentoxide content and the vanadium pen- 
toxide content of the Russian material (Memo. in Supp. of Pl.’s Motion 
for J. Upon the Agency Rec. at 50). Shieldalloy argues that the straight- 
line methodology was the correct one, and should have been used to set 
the final dumping margins. 

Instead, Commerce abandoned the straight-line methodology and 
calculated the value of the lower grade slags based on the prices of differ- 
ent grades of vanadium pentoxide. Commerce determined that 98% 
vanadium pentoxide is produced from 24% slag, 90-92% vanadium pen- 
toxide is produced from 16-20% slag, such as that used by Tulachermet, 
and 72% vanadium pentoxide is produced from 12-16% slag, such as 
that used by Chusavoy. Thus, Commerce concluded, 


The quality or grade of vanadium pentoxide is related to the purity 
(i.e. vanadium pentoxide) of the slag used for its production. Of 
course, the higher grade slags can be used to produce the lower 
grade vanadium pentoxide products, but the price premium for 
higher grade vanadium pentoxide per the Metal Bulletin prices 
does not encourage such substitution. 

(Final Valuation Memorandum at 2). 

Galt supports the Department’s valuation methodology. Galt argues 
that the Metal Bulletin prices establish that, on average, the price of the 
90% vanadium pentoxide was only 72.9% of the price for the Highveld 
product. “One would expect the price to be 91.8% of the Highveld price 
(90/98) if prices declined in a straight line based on pentoxide purity.” 
(Def.-Int.’s Opp. to Pl.’s Motion for J. Upon the Agency Rec. at 7). 
According to Galt’s expert witness, the reason for the disproportionate 
drop in value between higher and lower grades of vanadium pentoxide, 
and, by extension, vanadium slag, is that the greater levels of impurities 
make it more difficult and expensive to work with the lower grade mate- 
rials. Galt argues, “[a] strictly straight-line approach to price declines 
would have accounted only for the decrease in the active ingredient, and 


12 Vanadium pentoxide, also known as V2Os, is an intermediate product in the production of ferrovanadium. 
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not for the adverse effects of the increases in the other ingredients” Id. 
at 8. 

In the Final Valuation Memo, Commerce explained, “[w]ith the rela- 
tionship between the slag and vanadium pentoxide production estab- 
lished, and the price differential between vanadium pentoxide produced 
from different grade slag demonstrated, we * * * applied the price differ- 
ential to the surrogate value in order to adjust the value of Highveld slag 
to Nizhni-Novgorod slag (the slag used by Tulachermet).” (Final Valua- 
tion Memo. at 3). The Final Valuation Memorandum is incorporated by 
reference into Commerce’s Final Determination. See Final Determina- 
tion at 27962. 

Under the statute, Commerce is to value the factors of production 
“based on the best available information regarding the values of such 
factors in a market economy country.” 19 U.S.C. § 1677b(c)(D. The stat- 
ute does not specify what constitutes best available information, nor 
does it prescribe a specific method for adjusting raw material prices to 
account for differences in grade or quality. Therefore, these decisions 
are within Commerce’s discretion. 

Commerce does not need to prove that its methodology was the only 
way, or even the best way to calculate surrogate values for vanadium 
slag. When an agency’s method is challenged, “the proper role of this 
court, * * *. is ‘to determine whether the methodology used by the 
[agency] is in accordance with law,’ and as ‘long as the agency’s method- 
ology and procedures are reasonable means of effectuating the statutory 
purpose, and there is substantial evidence in the record supporting the 
agency’s conclusions, the court will not impose its own views as to the 
sufficiency of the agency’s investigation or question the agency’s meth- 
odology.’” GMN Georg Muller Nurnberg AG v. United States, 15 CIT 
174, 178, 763 ESupp. 607, 611 (1991)(citing Ceramica Regiomontana, 
S.A. v. United States, 10 CIT 399, 404-05, 636 FSupp. 961, 965-66 
(1986) (citations omitted)). The final valuation memo, together with the 
Metal Bulletin excerpts and testimony of Galt’s expert witness provide 
substantial evidence that Commerce’s approach was reasonable. !* 

However, the Court is remanding this issue to give Commerce the 
opportunity to correct the misleading language that appears in the 
Final Determination: “(T]he Highveld prices cited by Chusavoy, Galt, 
Odermet, and Tulachermet reflect the typical product, while the prices 
for the other 98% products reflect Chinese origin, and the 90% products 


13 plaintiff also objects to Commerce’s use of vanadium pentoxide values from before the POI (Memo. in Supp. of 
Pl.’s Motion for J. Upon the Agency Rec. at 65). However, as Commerce points out, Commerce did not use the actual 
prices in the pre-POI Metal Bulletin, but the ratio of the prices of 98% and 90% vanadium pentoxide. Furthermore, 
plaintiff acknowledges that no prices for Highveld 98% vanadium pentoxide were published during the POI. Id. at 66. 
Because Commerce was only using a ratio, and not actual prices, and there were no POI figures available, the Court 
finds that Commerce’s use of the pre-POI data was a reasonable interpretation of the statutory requirement that Com- 
merce use the best available information. See 19 U.S.C. § 1677b(c)(1)(1988). 

Finally, plaintiff argues that the vanadium pentoxide prices should have been adjusted to account for freight and 
insurance of the vanadium pentoxide from its point of origin to Europe (Memo. in Supp. of P1.’s Motion for J. Upon the 
Agency Rec. at 67-68) However, there was no evidence upon the record to support such an adjustment. Therefore any 
adjustment that Commerce could have made would have been arbitrary (Memo. in Opp. to P1.’s Motions for J. Upon the 
Agency Rec. at 47-48). The decision not to make such adjustments was within Commerce’s discretion and reasonable 
based on the record. 





78 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 50/51, DECEMBER 18, 1996 


are of Russian slag.” In fact, as Commerce explains in its Memorandum 
to this Court, and as the record bears out, the prices for 90% products are 
not specifically for Russian slag; they “correspond to the levels reported 
for the Russia products.” (Memo in Opp. to P1.’s Motions for J. Upon the 
Agency Rec.at 43 (quoting Final Valuation Memo. at 3)). This distinc- 
tion is significant because the statute specifies that in cases where the 
merchandise under investigation is exported from a NME, foreign mar- 
ket value is to be determined based on “the best available information 
regarding the values of such factors in a market economy country or 
countries * * *.” 19 U.S.C. § 1677b(c)(1) (emphasis added). 


3. ADJUSTMENT OF TULACHERMET’S FMV TO ACCOUNT FOR 
HIGHER SHIPPING CosTS 


Plaintiff also objects to Commerce’s decision not to adjust the surro- 
gate price of vanadium slag to account for the Russian companies’ trans- 
portation costs. The return address on the Highveld price quote was 
Witbank, South Africa and the terms of sale include the provision, FOB 
Richards Bay (Def.’s Ex. 1). Richards Bay is 400 km from Witbank. Tula- 
chermet obtains its slag from a supplier in the Ural Mountains, 2,600 
km. from the Tulachermet plant. Therefore, plaintiff argues, the Rus- 
sian manufacturer’s freight costs are higher than Highveld’s, and 
should be included in the FMV calculation (Memo. in Supp. of Pl.’s 
Motion for J. Upon the Agency Rec. at 67-70). 

Commerce replies that it chose not to calculate freight charges for the 
slag because the slag price quoted by Highveld is freight-inclusive. 
“When relying on a surrogate value that is freight-inclusive, the Depart- 
ment’s consistent practice has been to accept that value as the surrogate 
value for the good as delivered to the NME consumer, without any 
attempt to adjust for alleged differences in freight costs.” Final Deter- 
mination, 60 Fed.Reg. at 27962. “Moreover, a value inclusive of freight 
represents the level of the surrogate value we intend to reflect—the sur- 
rogate price of the good available to the producer at its factory gate.” Id. 

According to the statute, the factors of production to be utilized in val- 
uing merchandise from a NME include, “but are not limited to— 
(A) hours of labor required, (B) quantities of raw materials employed, 
(C) amounts of energy and other utilities consumed, and (D) representa- 
tive capital cost, including depreciation.” 19 U.S.C. § 1677b(c)(3) (1988). 

The statute does not specify how transportation costs are to be val- 
ued. Commerce’s interpretation of this provision is reasonable and sup- 
ported by substantial evidence, including the Highveld price quote. 


4. COMMERCE’S CURRENCY CONVERSION METHODOLOGY 


Several of the surrogate values Commerce used for the factors of pro- 
duction were from periods before the period of investigation (POI). In 
order to reconcile pre-POI and POI data, Commerce inflated the non- 
POI surrogate values to POI levels using the inflation factor for the sur- 
rogate country and then converted into US dollars using the exchange 
rate in effect during the POI. Shieldalloy contends that Commerce 
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should have converted the non-POI values using the exchange rate in 
effect during the time to which the values pertain. 

In support of its position, Shieldalloy cites 19 C.FR. § 353.60(a), 
“(t]he Secretary will convert, under section 522 of the Act (31 U.S.C. 
§ 5151(c)), a foreign currency into the equivalent amount of United 
States currency at the rates in effect on the dates described in § 353.46, 
§ 353.49, or § 353.50, as appropriate.” §§ 353.46, 353.49 and 353.50 
refer to cases in which FMV is determined based on a) sales in the home 
country; b) sales in a third country; and c) constructed value, respec- 
tively. Under §§ 353.46 and 353.49, the “dates described” are 1) the time 
the merchandise is sold for exportation to the United States if United 
States price is based on purchase price, and 2) the time the merchandise 
is sold in the United States to an unrelated person if the United States 
price is based on exporter’s sales price. In both instances, the dates 
described fall within the POI. Under § 353.50, constructed value is to be 
calculated, 


(1) When United States price is based on purchase price, * * * 
based on the relevant costs and expenses at a time preceding the 
time the producer or a reseller sells the merchandise for exporta- 
tion to the United States. (2) When United States price is based on 
purchase price, * * * based on the relevant costs and expenses at a 
time preceding the time the importer sells the merchandise in the 
United States to [an unrelated purchaser] * * * 


Shieldalloy argues that “Since the term ‘at the time’ merchandise is 
sold for exportation to, or sold in the United States related to a time dur- 
ing the POI, the term ‘at a time preceding the time’ merchandise is sold 
* * * must necessarily relate to a time prior to the POI, i.e., the rates in 
effect during the period(s) to which the publicly available published 
information pertain.” (Pl.’s Resp. Br. at 64 f. 149). 

Shieldalloy is reading too much into the regulation. In Consolidated 
International Automotive, Inc. v. United States, 16 CIT 1062, 809 
FESupp. 125 (1992), the ITA made currency conversions for constructed 
value figures as of the date of U.S. sales. The plaintiff argued that cur- 
rency conversions should be based on rates in existence up to 45 days 
prior to the date of the U.S. sales because the respondent’s invoice prom- 
ises shipment within 45 days of receiving an order. Thus, the plaintiff 
argued, the costs used to calculate FMV would be incurred within the 45 
days preceding the shipment. The court found ITA’s decision to use 
exchange rates as of the date of sale to be “a reasonable economic and 
administrative choice.” 16 CIT at 1066, 809 FSupp. at 129, 30. 

Ifthe “time of sale” of merchandise sold in the home country or a third 
country refers to the POI, then it is reasonable to interpret the “relevant 
costs and values,” to mean those costs and values incurred in producing 
the merchandise to be sold during the POI. Chusavoy, Galt and Tula- 
chermet argue that “in the current case there is little lag time between 
production and sale. At most a lag of one month exists, * * *” (Reb. Br. on 
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Behalf of Chusavoy Metallurgical Works, Vanadium Tulachermet, and 
Galt Alloys, Inc. at 24). 

In light of the evidence on the record that there is little lag time 
between the production and the sale of the merchandise at issue, Com- 
merce’s decision to.use exchange rates as of the POI was also “a reason- 
able economic and administrative choice.” 


5. THE CUT-OFF DATE FOR APPLYING THE INFLATION FACTOR 

Shieldalloy also objects to Commerce’s failure to adjust surrogate val- 
ues from time periods that overlapped with the POI. For several of the 
factors of production, including ferrosilicon, lime, aluminum and elec- 
tricity, Commerce used the average price for the year 1993. The POI ran 
from December 1993 to May 1994. 

Under Title 19, the administering authority, in valuing factors of pro- 
duction for merchandise from a NME is to utilize “the prices or costs of 
factors of production in one or more market economy countries * * *.” 
19 U.S.C. § 1677b(c)(4). The statute does not specify the time period 
from which the surrogate values are to be taken. According to the 
Department, “our practice is not to inflate values when the time period 
of the value—in this case 1993—overlaps with any part of the POJ—in 
this case December 1993.” Final Determination, 60 Fed.Reg. at 27963. 
The Court finds that Commerce’s interpretation of the statute here is 
reasonable. As Commerce explains in its Memorandum, “[b]ecause the 
surrogate time period overlapped with the period of investigation, the 
surrogate average prices accurately reflected the actual prices during 
the period of investigation.” In other words, Commerce determined that 
the values were sufficiently contemporaneous so as not to require 
adjustment (Memo. in Opp. to Pl.’s Motions for J. Upon the Agency Rec. 
at 79). 

GfE and Shieldalloy argue that Commerce should have inflated the 
surrogate values using the ratio between the average price index for 
1993 and the average price index for the POI. Final Determination at 
27963. This valuation method may also be reasonable. However, “it is a 
cardinal principle that the Secretary’s interpretation of the statute need 
not be the only reasonable interpretation or the one which the court 
views as the most reasonable.” Consumer Products Div., SCM Corp. v. 
Silver Reed America, Inc., 3 Fed. Cir. (T) 83, 90, 753 F2d 1033, 1039 
(1985). Because the Court finds Commerce’s interpretation of the stat- 
ute to be reasonable, Commerce’s determination on this issue is 
affirmed. 


6. THE USE OF GALT RATHER THAN HASCOR OR 
GALT/HASCOR AS EXPORTER-RESPONDENT 
Galt is engaged in the manufacture and sale of a number of products 
in the United States. However, Galt has no domestic ferrovanadium pro- 
duction, it is only a seller of the ferrovanadium. During the POI, Galt 
had an agreement with Hascor BV of the Netherlands, characterized by 
Galt as the Galt/Hascor joint venture. According to Galt’s submissions 
to Commerce, Hascor arranged for the purchase of the ferrovanadium 
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in Europe and Galt was responsible for selling the product in the United 
States.!4 Shieldalloy claims that under this arrangement, Hascor was 
aware that the merchandise it sold to Galt would be sold in the United 
States and therefore, Hascor is the proper exporter/respondent of Com- 
merce’s investigation. 

In its brief Commerce points out that the knowledge test is not appli- 
cable when dealing with related parties. Hascor’s awareness is therefore 
irrelevant. The section of the statute that defines “exporter” does not 
refer to knowledge at all. 19 U.S.C. § 1677(13) (1988).1° The knowledge 
test is found in the section on exportation from an intermediate country, 
and pertains to the calculation of foreign market value. 19 U.S.C. 
§ 1677b(£) (1988).16 

Instead of applying the knowledge test, Commerce argues, the Court 
should consider the Congressional intent manifested by provisions of 19 
U.S.C. § 1677a. Under that section, Commerce is to use different data to 
determine United States price depending on whether the exporter and 
United States purchaser are related or unrelated. According to Com- 
merce, the purpose of this distinction is to prevent exporters from 
manipulating the dumping calculation. For example, an exporter could 
sell merchandise at market value to a related party in the United States 
who could then turn around and sell the merchandise at less than fair 
value to an unrelated party (Memo. in Opp. to Pl.’s Motions for J. Upon 
the Agency Rec. at 74). 

In this case, Galt was the first party to sell to an unaffiliated party. 
“[D]ue to the potential for Galt/Hascor and Galt to mask dumping activ- 
ity * * * Commerce is not interested in the transfer price between Galt 
and Galt/Hascor,” Commerce explained (Memo. in Opp. to P1.’s Motions 
for J. Upon the Agency Rec. at 75). Commerce’s argument is persuasive. 
However, Commerce did not recite this argument in its final determina- 
tion. 

In the Final Determination, Galt commented, “[t]he Department was 
able to determine that Galt was the first party in the distribution chain 
to have knowledge of the destination of the merchandise and, in fact, was 
the party that determined that the merchandise was to be sent to the 
United States.” 60 Fed. Reg. at 27960 (emphasis added). Commerce 


14 Letter to Susan G. Esserman, Assistant Secretary for Import Administration, from Ross & Hardies (counsel to 
Galt). 


15 “For the purpose of determining United States price, the term “exporter” includes the person by whom or for 
whose account the merchandise is imported into the United States if— 

(A) such person is the agent or principal of the exporter, manufacturer, or producer; 

(B) such person owns or controls, directly or indirectly, through stock ownership or control or otherwise, any interest 
in the business of the exporter, manufacturer, or producer; 

(C) the exporter, manufacturer, or producer owns or controls, directly or indirectly, through stock ownership or con- 
trol or otherwise, any interest in any business conducted by such person; or 

(D) any person or persons, jointly or severally, directly or indirectly, through stock ownership or control or otherwise, 
own or control in the aggregate 20 percent or more of the voting power or control in the business carried on by the 
person by whom or for whose account the merchandise is imported into the United States, and also 20 percent or more 
of such power or control in the business of the exporter, manufacturer, or producer.” i 

16 “jf _* * * (2) the manufacturer or producer of the merchandise does not know (at the time of the sale to such resel- 
ler) the country to which such reseller intends to export the merchandise, 

(3) the merchandise is exported by, or on behalf of, such reseller to a country other than the United States, 

* 7 


* « * * * 


such country shall be treated for purposes of this section, as the country from which the merchandise was exported.” 
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stated simply, “[wle agree with Galt. Our verification confirmed that 
Galt is the proper exporter-respondent for its sales because it deter- 
mines that the merchandise is destined for sale in the United States.” 
Id. This agreement indicates that knowledge played a role in Com- 
merce’s determination. 

Accordingly, the issue must be remanded for Commerce to articulate 
its reasons on the record, upon which the parties may then comment. 

In its reply brief, Shieldalloy raises one final issue, arguing that Com- 
merce has no basis on which to assume that Hascor and Galt are in fact 
related parties. 

According to the ‘cielientieit memo on Galt, “Galt sold ferrovanadium 
produced by Chusavoy to unrelated customers in the United States. 
Galt did not purchase from Chusavoy directly, however. Chusavoy sold 
the merchandise to a trading company which resold the merchandise to 
what is described as “a party related to Galt—a Galt joint venture with 
the Dutch company Hascor BV.” The fact that Galt and Hascor had an 
agreement which was properly verified on the record is substantial evi- 
dence to support Commerce’s treatment of them as related. 


II. Issues RAISED BY GALT 


1. COMMERCE SHOULD HAVE REJECTED THE GFE/SHIELDALLOY SALES 
RESPONSE IN ITS ENTIRETY BECAUSE THE METHOD OF REPORTING US. 
SALES VIOLATED DOC STANDARDS 


During the course of the administrative proceeding, Shieldalloy 


reported the actual price it charged per unit of ferrovanadium or 
nitrided vanadium, and the estimated quantity of Russian merchandise 
in each sale. (Memo. in Opp. to P1.’s Motions for J. Upon the Agency Rec. 
at 68-69). Shieldalloy said it would be unduly burdensome to search all 
of its records to identify the exact amount of Russian merchandise in 
each individual sale, so it used a monthly inventory-turnover methodol- 
ogy to estimate the quantities. According to Commerce, the methodol- 
ogy did not affect the price reported so use of the reported sales 
information was appropriate in calculating GfE’s dumping margin. Galt 
argues that Commerce should have applied BIA to GfE, because Shiel- 
dalloy’s method of reporting its United States sales was unsatisfactory. 

Commerce replies that Galt lacks standing to raise this issue. As Com- 
merce recognizes, standing has both Constitutional and prudential 
aspects. Sacilor, Acieries Et Laminoirs de Lorraine v. United States, 5 
Fed. Cir. (T) 96, 815 F2d 1488, 1491 (1987). The Constitutional test for 
standing comes from Article III of the United States Constitution, 
which requires that the plaintiff assert a case or controversy. To satisfy 
this aspect of the standing doctrine, the plaintiff must have experienced 
an injury-in-fact. In addition, “‘the injury must be fairly traceable to the 
challenged action, and relief from the injury must be likely to follow 
from a favorable decision.’” Id. (quoting Allen v. Wright, 468 U.S. 737, 
754). As a direct competitor of Shieldalloy, Galt would suffer injury in 
fact if Commerce were to calculate Shieldalloy’s dumping margin based 





U.S. COURT OF INTERNATIONAL TRADE 83 


on distorted or impermissible data. Therefore Galt meets the Constitu- 
tional standing requirements. 

The prudential aspect of standing requires that the plaintiff show 
that “the interest sought to be protected by the complainant is arguably 
within the zone of interests to be protected or regulated by the statute 
* * * in question.” Id. (quoting Association of Data Processing Serv. Org. 
v. Camp, 397 U.S. 150, 158, 90 S.Ct. 827, 830 (1970)). 

According to the statute, any interested party who was a party to an 
antidumping duty investigation has the right to appear and be heard as 
a party in interest before the United States Court of International 
Trade. 19 U.S.C. § 1516a(d) (1994). The definition of “interested party” 
includes “a foreign manufacturer, producer, or exporter, or the United 
States importer, of merchandise which is the subject of an investigation 
under this subtitle * * *.” 19 U.S.C. § 1677(9)(A) (1994). For purposes of 
this investigation, Galt was treated like a foreign exporter and therefore 
has a right to be heard under the statute. 

The problem, according to Commerce, is that Galt is not challenging 
Commerce’s determination with respect to its own antidumping mar- 
gin, it is challenging Commerce’s determination with respect to a com- 
petitor, thus placing Galt in a position that would usually be taken by the 
petitioner, who would, by definition be representative of an American 
industry. See 19 U.S.C. § 1673a(b)(1) (1994)!” “The challenged calcula- 
tions do not affect the rights of Galt, only the rights of Shieldalloy and its 
related entity GfE.” (Memo. in Opp. to Pl.’s Motions for J. Upon the 
Agency Rec. at 65). “Shieldalloy has clearly demonstrated that it need 
not rely upon Galt to litigate its claims.” In a footnote, Commerce adds, 
“Shieldalloy has chosen not to raise this issue and, therefore, Galt does 
not have the right to assert this claim.” Jd. at 65. 

Because the statute grants Galt the right to be heard in this proceed- 
ing and does not place any limits upon the issues an interested party can 
raise, the Court finds that Galt has standing to raise this issue.!® 

On the other hand, the Court does not agree with Galt’s arguments on 
the merits. 

In the Final Determination, Commerce indicated that Shieldalloy’s 
methodology for reporting sales data “did not affect the prices 
reported.” The statutory definition of exporter’s sales price is “the price 
at which merchandise is sold or agreed to be sold in the United States 
** *” 19 U.S.C. § 1677a(c) (1988) Under the statute, therefore, accu- 
rate price data is all that is required. Furthermore, Commerce verified 
that the sales reporting was complete and said, “we found no indication 
of any sale-specific distortions deriving from the application of this 


17 “an antidumping proceeding shall be initiated whenever an interested party * * * files a petition with the admin- 
istering authority, on behalf of an industry * * *.” 


18 Commerce never challenged Galt’s standing to raise this issue at the administrative level; instead, Commerce 
addressed the merits of Galt’s argument. See Final Determination at 27959. The Court cannot defer to counsel’s post 
hoc interpretation of the statute. See Bowen v. Georgetown University Hospital, 488 U.S. 204, 212, 109 S.Ct. 468, 
473-474 (1988)(“we have declined to give deference to an agency counsel’s interpretation of a statute where the agency 
itself has articulated no position on the question, on the ground that ‘Congress has delegated to the administrative 
official and not to appellate counsel the responsibility for elaborating and enforcing statutory commands.””)(quoting 
Investment Company Institute v. Camp, 401 U.S. 617, 628, 91 S.Ct. 1091, 1097). 
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methodology.” Thus the Court finds substantial evidence on the record 
to support Commerce’s use of the sales data submitted by Shieldalloy. 


2. CALCULATION OF OVERHEAD EXPENSES FOR RUSSIAN PRODUCERS 


In calculating foreign market value of the subject merchandise, Com- 
merce used German factory overhead values provided by petitioners asa 
surrogate for Russian factory overhead costs. In its brief, Commerce 
explained that it was unable to obtain appropriate South African factory 
overhead data, so it calculated factory overhead using data provided by 
Shieldalloy about GfE. Galt claims that the overhead expenses reported 
by GfE were “extraordinarily high,” and requests that Commerce verify 
the reported expenses. Specifically, Galt asks that Commerce investi- 
gate and then adjust the factory overhead costs to reflect GfE’s higher 
pollution-control costs and depreciation pursuant to 19 C.FR. 
§ 353.52.19 

Commerce replies, “[t]he Department has been unable to locate other, 
publicly available, data for the factory overhead surrogate value * * *. 
Thus, the only available data is the percentages stated in the petition. 
The respondents’ assertions provide an insufficient basis for us to make 
any adjustments to these percentages.” Final Determination, 60 
Fed.Reg. at 27962. 

In its brief, Commerce argues that § 353.52(b)(2) only requires that it 
adjust for known differences between Russian and German factory 
overhead (emphasis added by Commerce) (Memo. in Opp. to PIl.’s 
Motions for J. Upon the Agency Rec. at 51). GfE submitted a statement 
indicating that depreciation was an insignificant factor in its factory 
overhead, Commerce states, and there is no evidence upon the record 
regarding the proportion, if any, of the surrogate factory overhead 
attributable to environmental equipment. Therefore, Commerce 
argues, there are no “known” differences for factory overhead upon the 
record. 

Commerce also says it gave the parties ample opportunity to present 
alternative surrogates, as well as conducting its own search for informa- 
tion from a surrogate country with an economy more comparable to 
Russia’s. Id. at 54-54. 

According to the underlying statute, “(t]he administering authority 
shall verify all information relied upon in making—(1) a final deter- 
mination in an investigation * * *. 19 U.S.C. § 1677e(b) (1988). Com- 
merce’s regulations also require that the Secretary “verify all factual 
information the Secretary relies on in * * *A final determination.” 19 


19 § 353.52 Calculation of foreign market value of merchandise from state- controlled-economy 
countries. 


(a) In general. If the Secretary determines that the economy of the home market country is state-controlled * * * 
the Secretary will calculate foreign market value based on, * 
* * * 
(2) The constructed value of such or similar merchandise in a non-state-controlled-economy country, * * * 
(b) * * *. For purposes of paragraph (a), the Secretary will select, in order of preference, prices or costs in: 
* * . = 


* . * 

(2) Anon-state-controlled-economy country other than the United States that is not at a stage of economic devel- 
opment comparable to that of the home market country (in which the Secretary will adjust the foreign market 
value for known differences in the costs of material and fabrication); * * * 
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C.FR. 353.36(a)(1). The definition of “factual information” includes 
“(1) Initial and supplemental questionnaire responses; (2) Data or 
statements of fact in support of allegations; (3) Other data or statements 
of facts; and (4) Documentary evidence.” 19 C.FR. 353.2(g). 

The statutory provision on verification was discussed by the court in 
Timken Co. v. United States, 12 CIT. 955, 699 FSupp. 300 (1988). In that 
case, the plaintiff, an American producer, objected to Commerce’s use of 
unverified surrogate values from India to calculate FMV for tapered 
roller bearings (TRBs) from China. Commerce had already turned down 
information offered by the plaintiff's Indian business partner on the 
grounds that the information lacked the “requisite indicia of reliabil- 
ity.” Instead, Commerce used cost information acquired from the U.S. 
Consulate in Bombay. The Consulate’s data were unverifiable because 
the Indian government refused to participate in the investigation. 

The plaintiff argued that once the Indian government refused to 
verify the Consulate data, Commerce was obligated to use information 
from a different surrogate country. Commerce refused to do this, 
because there was no other market-economy country producing TRBs 
with an economy that was comparable to China’s. The court upheld 
Commerce’s use of the Indian information. 


It is * * * permissible for Commerce to employ unverified data from 
the designated surrogate as the “best information otherwise avail- 
able,” absent serious defect in the comparable surrogate selection 
process or Commerce’s prejudicial error in conducting verification. 
Plaintiff neither challenges India’s status as a comparable surro- 


gate nor argues that Commerce failed to make verification 
attempts in India. The Court finds therefore that Commerce was 
justified in adopting the unverified Indian data as the “best 
information otherwise available.” 


Based on the reasoning in Timken, the court affirms Commerce’s use 
of the factory overhead percentages provided by petitioner. Commerce 
made a significant effort to obtain factory overhead information from a 
more appropriate surrogate country and Galt has failed to provide any 
evidence of serious defect in Commerce’s determination. See Fujisu, 88 
F.3d at 1044 (rejecting challenge to Commerce’s determination when 
Plaintiff failed to produce evidence to support its “broad, disputed asser- 
tion that Commerce’s practice is not in accordance with GAAP [gener- 
ally accepted accounting principles]”). 


CONCLUSION 


After consideration of issues raised by both Shieldalloy and Galt, the 
Court holds that the issues of the use of Tulachermet’s factors of produc- 
tion values to calculate foreign market value for Odermet; Commerce’s 
method of adjusting the surrogate value of vanadium. slag, and Com- 
merce’s use of Galt rather than Galt/Hascor or Hascor alone as exporter 
respondent, are remanded for further explanation by Commerce. On 
the remaining issues, this Court affirms Commerce’s determinations. 
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(Slip Op. 96-187) 


FaG ITALIA S.PA., FAG BEARINGS CorP, SKF USA INC., AND SKF INDUSTRIE 
S.PA., PLAINTIFFS AND DEFENDANT-INTERVENORS v. UNITED STATES, 
DEFENDANT, AND ‘TORRINGTON CO., DEFENDANT-INTERVENOR AND 
PLAINTIFF 


Consolidated Court No. 95-03-00335-S 


Plaintiffs and defendant-intervenors, FAG Italia S.p.A. and FAG Bearings Corporation 
(collectively “FAG”), move pursuant to Rule 56.2 of the Rules of this Court for judgment 
upon the agency record. FAG alleges that the Department of Commerce, International 
Trade Administration (“Commerce”), erred in: (1) employing a rate-based, rather than 
amount-based, adjustment for value-added taxes; and (2) including sales of sample and 
prototype merchandise to U.S. customers in its margin calculation. 

Plaintiffs and defendant-intervenors, SKF USA Inc. and SKF Industrie S.p.A. (collec- 
tively “SKF”), move pursuant to Rule 56.2 of the Rules of this Court for judgment upon 
the agency record. SKF alleges that Commerce erred in: (1) not utilizing a tax-neutral 
methodology for adjusting for value-added taxes; (2) not excluding certain U.S. prototype 
transfers from the margin calculation; and (3) adopting an incorrect “all others” cash 
deposit rate for ball bearings from Italy. 

Defendant-intervenor and plaintiff, The Torrington Company (“Torrington”), also 
moves pursuant to Rule 56.2 for judgment upon the agency record. Torrington claims that 
Commerce erred in: (1) failingto apply 19 C.FR. § 353.26 (1994), known as the reimburse- 
ment regulation, in all instances where (a) transfer prices between related exporters and 
importers were less than cost of production plus profit, or, alternatively, cost of produc- 
tion, and (b) actual dumping margins were found; (2) taking below-cost sales into account 
in calculating profit for constructed value; (3) resorting to the use of constructed value 
where sales were made below cost without first determining whether there were other 
similar models which could serve as price-based comparisons; (4) adjusting foreign mar- 
ket value for pre-sale inland freight expenses; and (5) making clerical errors. 

Held: Plaintiff and defendant-intervenor FAG’s motion for judgment on the agency 
record is granted in part and denied in part. Plaintiff and defendant-intervenor SKF’s 
motion for judgment on the agency record is granted in part and denied in part. Defen- 
dant-intervenor and plaintiff Torrington’s motion for judgment on the agency record is 
granted in part and denied in part. This case is remanded to Commerce to: (1) utilize the 
approved tax-neutral methodology for adjusting for value-added taxes; (2) explain the cir- 
cumstances in which it will apply the reimbursement regulation in an exporter’s sales 
price situation; and (3) correct the clerical errors with respect to FAG’s USS. sales. 

[Plaintiff and defendant-intervenor FAG’s motion for judgment on the agency record is 
granted in part and denied in part; plaintiff and defendant-intervenor SKF’s motion for 
judgment on the agency record is granted in part and denied in part; defendant-intervenor 
and plaintiff Torrington’s motion for judgment on the agency record is granted in part and 
denied in part. Case remanded. ] 
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U.S. COURT OF INTERNATIONAL TRADE 


OPINION 


TSOUCALAS, Senior Judge: Plaintiffs and defendant-intervenors, FAG 
Italia S.p.A. and FAG Bearings Corporation (collectively “FAG”) and 
SKF USA Inc. and SKF Industrie S.p.A. (collectively “SKF”), challenge 
aspects of the final results of the fourth antidumping administrative 
review of the antidumping duty orders, entitled Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From France, 
et al.; Final Results of Antidumping Duty Administrative Reviews, Par- 
tial Termination of Administrative Reviews, and Revocation in Part of 
Antidumping Duty Orders (“Final Results”), 60 Fed. Reg. 10,900 
(1995), as amended, Antifriction Bearings (Other Than Tapered Roller 
Bearings) and Parts Thereof From France; Amendment to Final Results 
of Antidumping Duty Administrative Reviews and Recision of Partial 
Revocation of Antidumping Duty Order (“Amended Final Results”), 60 
Fed. Reg. 16,608 (1995).! Defendant-intervenor and plaintiff, The Tor- 


rington Company (“Torrington”), also challenges aspects of the fourth 
review. 


BACKGROUND 


The administrative review at issue was conducted by the Department 
of Commerce, International Trade Administration (“Commerce”), pur- 
suant to section 751 of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1675 (1992), and concerns antifriction bearing (“AFB”) imports 
entered during the fourth review period, from May 1, 1992 through 


April 30, 1993. Final Results, 60 Fed. Reg. at 10,901. 

On February 28, 1994, Commerce published the preliminary results 
of the fourth administrative review. See Antifriction Bearings (Other 
Than Tapered Roller Bearings) and Parts Thereof From France, Ger- 
many, Italy, Japan, Singapore, Sweden, Thailand, and the United King- 
dom; Preliminary Results of Antidumping Duty Administrative 
Reviews, Partial Termination of Administrative Reviews, and Notice of 
Intent To Revoke Orders (in Part), 59 Fed. Reg. 9,463 (1994). On Febru- 
ary 28, 1995, Commerce published the Final Results at issue. See Final 
Results, 60 Fed. Reg. 10,900. After correcting the calculation of US. 
price (“USP”), Commerce published its Amended Final Results on 
March 31, 1995. Amended Final Results, 60 Fed. Reg. 16,608. 

On September 13, 1995, the Court consolidated FAG Italia S.p.A. and 
FAG Bearings Corp. v. United States, Court No. 95-03-00335-S, SKF 
USA Inc. and SKF Industrie S.p.A. v. United States, Court No. 
95-04-00359, and Torrington Co. v. United States, Court No. 
9503-00352, into this action, Consolidated Court No. 95—03-00335-S. 
Pursuant to Rule 56.2 of the Rules of this Court, FAG, SKF and Torring- 
ton move for judgment on the agency record. 

FAG alleges that Commerce erred in: (1) employing a rate-based, 
rather than amount-based, adjustment for value-added taxes (“VAT”); 


1 While the Final Results cover antifriction bearings from nine countries, FAG and SKF challenge only the portions 
involving Italy in this action. See FAG’s Mem. Supp. Mot. J. Agency R. at 2; SKF’s Mem. Supp. Mot. J. Agency R. at 1-2. 
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and (2) including sales of sample and prototype merchandise to U.S. cus- 
tomers in its margin calculation. 

SKF alleges that Commerce erred in: (1) not utilizing a tax-neutral 
methodology for adjusting for VAT; (2) failing to exclude certain U.S. 
prototype transfers from the margin calculation; and (3) adopting an 
incorrect “all others” cash deposit rate for ball bearings from Italy. 

Torrington claims that Commerce erred in: (1) failing to apply 19 
C.ER. § 353.26 (1994), known as the reimbursement regulation, in all 
instances where (a) transfer prices between related exporters and 
importers were less than cost of production plus profit, or, alternatively, 
cost of production, and (b) actual dumping margins were found; (2) tak- 
ing below-cost sales into account in calculating profit for constructed 
value; (3) resorting to the use of constructed value where sales were 
made below cost without first determining whether there were other 
similar models which could serve as price-based comparisons; (4) adjust- 
ing foreign market value for pre-sale inland freight expenses; and 
(5) making clerical errors. 


DISCUSSION 

The Court has jurisdiction over this matter under 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 


1. Commerce’s VAT Adjustment Methodology: 

FAG and SKF challenge the VAT adjustment methodology that Com- 
merce applied in the fourth review, arguing that Commerce should 
adopt a tax-neutral methodology and add to USP the absolute amount, 
as opposed to the ad valorem rate, of VAT collected on the relevant home 
market sale. FAG’s Mem. Supp. Mot. J. Agency R. at 7-10; SKF’s Mem. 
Supp. Mot. J. Agency R. at 13-27. 

Torrington claims that, while a remand is appropriate for Commerce 
to review its methodology, the Court should not direct Commerce to 
employ a specific methodology. Torrington’s Opp’n to Mots. J. Agency R. 
at 7-14. 

Commerce has decided to return to the tax-neutral methodology that 
the United States Court of Appeals for the Federal Circuit (“CAFC”) 
held was a reasonable statutory interpretation in Federal-Mogul v. 
United States, 63 F.3d 1572 (Fed. Cir. 1995), and consents to a remand 
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for this purpose. Def.’s Partial Opp’n to Mots. J. Agency R. at 11; see also 
FAG U.K. Ltd. v. United States, 20CIT___,__, Slip Op. 96-177, at 7 
(Nov. 1, 1996) (Commerce similarly consented to, and the Court 
granted, a remand for the same purpose); Torrington Co. v. United 
States,20CIT _,__, Slip Op. 96-163, at 16 (Oct. 3, 1996) (same). 
Hence, in accordance with Federal-Mogul, Commerce is required upon 
remand to implement the approved tax-neutral methodology in recalcu- 
lating the adjustment to USP for FAG’s and SKF’s dumping margins. 


2. Inclusion of Sales to U.S. Customers of Alleged Sample and Prototype 
Merchandise in Margin Calculations: 

FAG and SKF contend that Commerce improperly included zero- 
priced or de minimis U.S. sales of sample and prototype merchandise in 
its margin calculation of USP FAG’s Mem. Supp. Mot. J. Agency R. at 
11-18; SKF’s Mem. Supp. Mot. J. Agency R. at 28-41. FAG argues that 
such sales are atypical of those made in the ordinary course of business 
in the US. and, if included, unfairly distort the measure of actual dump- 
ing. FAG’s Mem. Supp. Mot. J. Agency R. at 11-16. FAG adds that Com- 
merce’s inclusion of such distortive sales offends fundamental 
principles of fairness and improperly amounts to a punitive application 
of the dumping law. Jd. at 17-18. 

In the alternative, FAG claims that if sample and prototype sales are 
included in Commerce’s margin calculations, a circumstance of the sale 
(“COS”) adjustment should be made to foreign market value (“FMV”) 
to account for the inclusion of the distortive sales. Id. at 16-17. 

SKF claims that the alleged prototype AFBs it supplied to one United 
States customer should have been excluded from the USP margin cal- 
culation because the AFBs at issue were not used for commercial con- 
sumption and were destroyed during tests conducted by the US. 
customer. SKF’s Mem. Supp. Mot. J. Agency R. at 31-33. 

Commerce responds that, although in certain circumstances it may 
conclude that a U.S. sample is not a sale and thus exclude it from a mar- 
gin analysis, Commerce is not required to exclude zero-priced or de 
minimis sales from its analysis. Def.’s Partial Opp’n to Mots. J. Agency . 
R. at 11-28. Further, Commerce asserts that a COS adjustment is 
unnecessary where there is merely a difference in prices charged. Id. at 
28-30. Torrington agrees generally with the positions taken by Com- 
merce. Torrington’s Opp’n to Mots. J. Agency R. at 8-23. 

This Court recently addressed FAG’s primary claim in FAG U.K. Ltd., 
Slip Op. 96-177, at 7-12, and concluded that it is without merit for the 
following reasons. First, Commerce is not required by statute or regula- 
tion to exclude zero-priced or de minimis sales from its analysis.” 

Second, Commerce can only exclude sales from USP in an administra- 
tive review in exceptional circumstances when those sales are unrepre- 


2In fact, unlike the definition of FMV, the definition of USP contains no requirement that the prices used in USP 
calculations be the prices charged “in the ordinary course of trade.” See 19 U.S.C. §§ 1677a & 1677b(a)(1)(A) (1988); see 
also Floral Trade Council of Davis, Cal. v. United States, 15 CIT 497, 508 n.18, 775 F. Supp. 1492, 1503 n.18 (1991). 
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sentative and extremely distortive.* See Ipsco v. United States, 13 CIT 
402, 408, 714 F Supp. 1211, 1217 (1989) (a sale is excluded only when its 
inclusion would lead to an unrepresentative price comparison, thus 
frustrating the “apples to apples” comparison goal of the antidumping 
laws), rev’d on other grounds, 965 F:2d 1056 (Fed. Cir. 1992); see also 
U.H.F-C. Co. v. United States, 916 F.2d 689, 697 (Fed. Cir. 1990); Smith- 
Corona Group v. United States, 713 F.:2d 1568, 1578 (Fed. Cir. 1983), cert. 
denied, 465 U.S. 1022 (1984).4 

Finally, for Commerce to disregard a sale as a sample, the respondent 
must establish that the sale was a true de minimis sample through 
appropriate procedures. See, e.g., J.C. Hallman Mfg. Co. v. United 
States, 13 CIT 1073, 1076, 728 F Supp. 751, 753 (1989). Commerce 
inspects the following factors to decide whether an alleged sample is 
truly a sample: (1) whether ownership has changed hands; and (2) 
whether the sample was returned to the respondent, or destroyed in the 
testing process. See Granular Polytetrafluoroethylene Resin from 
Japan; Final Results of Antidumping Duty Administrative Review 
(“PTFE Resin”), 58 Fed. Reg. 50,343, 50,345 (1993). Further, because 
true samples are intended to be returned, they must be imported under 
a temporary import bond. See J.C. Hallman, 13 CIT at 1076, 728 F. 
Supp. at 753. In J.C. Hallman, this Court stated that 


[a sample] must [be] imported under temporary importation bond 
as prescribed by the regulations. Compliance with the pertinent 
regulations is mandatory. Absent proof of importation of merchan- 
dise under bond for temporary purposes, or any other persuasive 
evidence to the contrary, Commerce would have no way of knowing 
that the merchandise is not imported for sale. 


Id. (citations omitted). 

In this case, FAG has merely claimed that the items it labeled as sam- 
ples should be excluded from USP calculations. FAG has failed to dem- 
onstrate that these items were true samples through the 
court-sanctioned procedures established by Commerce and approved in 
J.C. Hallman. 

This Court also recently concluded that FAG’s alternative argument 
is without merit. See FAG U.K. Ltd., Slip Op. 96-177, at 12. Commerce’s 
regulations clearly require that a COS adjustment be made when an 
expense had an effect on the prices charged, rather than where there is 
merely a difference in the prices charged. See 19 C.FER. § 353.56(a). FAG 
has stated only that it is entitled to a COS adjustment because the sam- 
ple sales were zero-priced. As this Court has previously noted, such an 
argument can be made for any dumped sale. See FAG U.K. Ltd., Slip Op. 
96-177, at 12 n.3. Consequently, FAG has failed to demonstrate that the 


3 For instance, in Chang Tieh Indus. Co. v. United States, 17 CIT 1314, 1318-19, 840 F. Supp. 141, 145-46 (1993), 
Commerce excluded sales to prevent a fraud on Commerce’s proceedings. 


4FAG heavily relies on several cases that discuss the exclusion of certain sales from less than fair value (“LTFV”) 
investigations. See FAG’s Mem. Supp. Mot. J. Agency R. at 13-14. The sales information at issue, however, was col- 
lected pursuant to an administrative review, and not a LTFV investigation. While Commerce has the discretion to elim- 
inate unusual sales from its LTFV investigations, see 19 C.F R. § 353.42(b) (1994), this authority does not extend to 
administrative reviews, in which each entry must be included. See 19 U.S.C. § 1675(a)(2)(A). 
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different circumstances between its sample and prototype U.S. sales and 
its home market sales had an effect on the prices charged. Commerce’s 
inclusion of the sales FAG labeled as samples for purposes of calculating 
USP is sustained. 

SKF’s prototype sales also do not constitute true samples. First, SKF 
does not claim that it imported the prototype AFBs under a temporary 
import bond. Further, as previously stated, to determine whether sam- 
ples constitute a sale, the samples must be transferred free of charge and 
without a change in ownership. See PTFE Resin, 58 Fed. Reg. at 50,345. 
In this case, SKF admits that the prototype AFBs at issue were pur- 
chased for value by the U.S. customer and that title to the AFBs trans- 
ferred to the U.S. customer. See SKF’s App., Ex. 4, at 11 & 18. 
Consequently, it is irrelevant that the AFBs were not returned to SKF 
because they were destroyed during testing. 


3. “All Others” Cash Deposit Rate for AFBs From Italy: 


SKF claims that Commerce improperly adopted the “all others” 
future importation cash deposit rate published in the third administra- 
tive review for ball bearings from Italy in the fourth administrative 
review. SKF’s Mem. Supp. Mot. J. Agency R. at 41-48. 

Commerce responds that SKF lacks standing to bring this argument 
and has failed to exhaust its administrative remedies with respect to this 
claim. Def.’s Partial Opp’n to Mots. J. Agency R. at 30-39. Commerce 
contends that because SKF has been assigned a company-specific rate 
for AFBs from Italy, the Court cannot render a remedy that directly 
benefits SKF Jd. at 32. Commerce further contends that while SKF was 
clearly on notice with respect to Commerce’s intentions regarding this 
issue, SKF failed to exhaust its administrative remedies because it did 
not object until after Commerce released the Final Results. Jd. at 36-39. 

Torrington agrees generally with Commerce that SKF lacks standing 
and has failed to exhaust its administrative remedies over this issue. See 
Torrington’s Opp’n to Mots. J. Agency R. at 23-30. Torrington adds that 
the correction of the “all others” rate is moot on practical grounds 
because a court decision cannot correct a rate where Commerce’s auto- 
matic assessment regulation, 19 C.FR. § 353.22(e) (1994), applies. Jd. at 
27-28. 

Torrington’s assertion that this issue is moot on practical grounds is 
incorrect. First, the AFBs at issue in the fourth administrative review 
remain subject to an injunction issued by this Court and have not yet 
been liquidated. See Torrington Co. v. United States, Ct. No. 
95-03-00348, Inj. at 4-5 (May 3, 1995). 

Further, the automatic assessment regulation cannot be interpreted 
to require the assessment of the cash deposit rate posted and to preclude 
this Court from correcting an error by Commerce. Under the automatic 
assessment regulation, when no party requests an annual review of the 
producer or exporter of the imported goods, antidumping duties are to 
be assessed “at rates equal to the cash deposit of, or bond for, estimated 
antidumping duties required” on the goods at the time of entry. 19 C.FR. 





G2 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 50/51, DECEMBER 18, 1996 


§ 353.22(e)(1). To allow this regulation, however, to prevent the Court 
from correcting an error in Commerce’s final results would be absurd 
and contrary to the intent of 19 U.S.C. § 1516a(e) (1994).5 

In Comeau Seafoods Ltd. v. United States, 13 CIT 923, 928-29, 724 F 
Supp. 1407, 1412 (1989), this Court held that, if Commerce employed a 
methodology that resulted in the posting of an incorrect deposit rate, 
Commerce must correct its mistake, regardless of the automatic assess- 
ment regulation covering countervailing duties.® This Court stated that 
if the automatic assessment rate “happens to be different than the 
Court corrected rate, the merchandise will be liquidated at the corrected 
rate * * *. To hold otherwise would render § 1516a(e) meaningless.” Id. 
at 929, 724 F. Supp. at 1412. 

The same rationale applies to the automatic assessment regulation 
covering antidumping duties in this case. SKF has not waived any right 
to contest, and this Court is not precluded from correcting, the liquida- 
tion of SKF’s entries at the rate deposited because SKF failed to ask 
Commerce for a review. 

While this issue is not moot, SKF lacks constitutional standing to 
bring it before the Court. Under Article III of the Constitution, this 
Court can only adjudicate matters involving an actual case or contro- 
versy. See Allen v. Wright, 468 U.S. 737, 750 (1984). The Supreme Court 
has required that a plaintiff demonstrate the following elements to have 
standing under the Constitution: (1) “injury in fact” (i.e., an invasion of 
a legally protected interest that is (a) concrete and particularized, and 
(b) actual or imminent); (2) causation between the injury and the con- 
duct complained of; and (3) likelihood the injury can be redressed. Cook 
v. United States Senate, 20 CIT __,_, Slip Op. 96-34, at 4 (citing 
Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)). 

SKF admits that the “all others” rate applies to entries of merchan- 
dise “where the goods in question are neither manufactured nor 
exported by a firm as to whom there exists a company-specific rate from 
the investigation or a prior review.” SKF’s Mem. Supp. Mot. J. Agency R. 
at 48. However, because Commerce calculated a company-specific cash 
deposit rate for SKF see Final Results, 60 Fed. Reg. at 10,960, the “all 
others” future deposit rate has no applicability to any of SKF’s entries.’ 
Consequently, SKF has not been injured in fact and lacks constitutional 
standing to challenge Commerce’s treatment of the “all others” rate.® 


519 USC. § 1516a(e) states that if a cause of action is sustained by this Court in whole or in part, the entries of 
merchandise covered by the Court’s determination “shall be liquidated in accordance with the final court decision in 
the action.” 

6 The automatic assessment regulation for countervailing duties at issue in Comeau is virtually identical to the auto- 
matic assessment regulation for antidumping duties at issue here. Compare 19 C.F-R. § 355.10(d) (1987) with 19 C.F R. 
§ 353.22(e). 

7SKF contends that it has standing because the “all others” rate would apply to SKF USA bearing imports from 
Italy that were neither manufactured nor exported by a firm for which Commerce has not calculated a company-spe- 
cific rate. SKF’s Reply Mem. Supp. Mot. J. Agency R. at 7-8. This contention has no merit, however, as Commerce has 
calculated a company-specific rate for SKF importations. See Final Results, 60 Fed. Reg. at 10,960. Hence, SKF has not 
been injured in fact by the “all others” rate, and lacks constitutional standing to challenge the rate. 

8The Supreme Court has also required that a plaintiff satisfy certain prudential requirements for standing to exist. 
See, e.g., Allen, 468 U.S. at 750-51. However, because SKF lacks constitutional standing with respect to this issue, it is 
unnecessary for this Court to decide whether SKF has prudential standing. 
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Whether SKF has failed to exhaust its administrative remedies with 
respect to this issue turns on whether the error SKF alleges is ministe- 
rial or the result of Commerce’s methodology. If Commerce’s cash 
deposit rate was incorrect due to a ministerial error, SKF challenged the 
alleged error in a proper and timely manner, within five days of the pub- 
lication of the Final Results. See 19 C.FR. § 353.28 (1994). As SKF lacks 
standing to bring forth this claim, however, it is unnecessary for the 
Court to decide this issue. 


4. Reimbursement of Antidumping Duties: 


Torrington claims that Commerce erred by failing to apply the reim- 
bursement regulation where (a) transfer prices were less than cost plus 
profit (or cost), and (b) actual dumping margins were found. Torring- 
ton’s Mem. Supp. Mot. J. Agency R. at 12-22. In particular, Torrington 
claims that when a foreign exporter (usually the manufacturer) trans- 
fers merchandise to a related U.S. importer at prices below the cost of 
production plus profit (or cost) and actual dumping margins are found, 
the artificially low transfer price is equivalent to a transfer of funds, and 
so, should be regarded as a “duty reimbursement.” Jd. at 14. Torrington 
contends that these alleged duty reimbursements should be deducted 
from USP pursuant to 19 C.FR. § 353.26(a)(1). Id. In the alternative, 
Torrington claims that Commerce should have further investigated pos- 
sible reimbursement. Id. at 22-23. 

Torrington also challenges Commerce’s determination that the reim- 
bursement regulation does not apply to exporter’s sales price (“ESP”) 
situations. Jd. at 15-20. 

Commerce maintains that such a “transfer of funds” is not evidence of 
areimbursement and, consequently, no adjustment to USP is necessary. 
Def.’s Partial Opp’n to Mots. J. Agency R. at 39-43. Commerce also 
responds that it was not required to conduct a further investigation of 
possible reimbursement of duties. Jd. at 43. SKF agrees with the posi- 
tion taken by Commerce. SKF’s Opp’n to Torrington’s Mot. J. Agency R. 
at 9-31. However, Commerce consents to a remand to clarify its position 
regarding the circumstances under which it will apply the reimburse- 
ment regulation in an ESP situation. Def.’s Partial Opp’n to Mots. J. 
Agency R. at 43. 

This same issue was brought before the Court in Federal-Mogul Corp. 
v. United States,20CIT__,__—_—«, 918 F Supp. 386, 393-94 (1996). See 
also Torrington, Slip Op. 96-163, at 5-8. In Federal-Mogul, the Court 
sustained Commerce’s decision not to adjust USP based upon intracom- 
pany transfers because the plaintiffs failed to “establish a link between 
intracorporate transfers and the reimbursement of antidumping 
duties.” 20CITat___— 918 F Supp. at 394. For the reimbursement reg- 
ulation to apply, the Court has required evidence beyond a mere allega- 
tion that the foreign manufacturer either paid the antidumping duty on 
behalf of the U.S. affiliate importer, or reimbursed the US. affiliate 
importer for its payment of the antidumping duty. Torrington Co. v. 
United States, 19CIT __,__, 881 F. Supp. 622, 631 (1995); see also 
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Outokumpu Copper Rolled Prods. AB v. United States, 17 CIT 848, 863, 
829 F. Supp. 1371, 1383 (1993) (“the court emphasizes that 19 C.ER. 
§ 353.26 (1992) permits adjustment to United States price only where 
the producer or reseller paid duties on behalf of the importer or reim- 
bursed the importer”). As in Torrington and Federal-Mogul, Torrington 
has presented no such evidence in this case. Mere evidence of intracom- 
pany transfers does not constitute a reimbursement and does not 
require Commerce to adjust USP. 

There is no statutory or regulatory support for Torrington’s alterna- 
tive assertion. Indeed, this Court previously addressed this issue in a 
challenge to the second review. In Torrington, the Court refused to 
remand the case for further investigation, stating that because plaintiff 
had failed to provide evidence of a link between intracorporate transfers 
and the reimbursement of antidumping duties, Commerce properly 
decided not to commit resources to conduct an investigation. 19 CIT at 
___, 881 F. Supp. at 632. See also Torrington, Slip Op. 96-163, at 7-8. 
Similarly, in this case, Torrington has failed to provide such evidence. 
Hence, Commerce is under no duty to conduct a further investigation. 
The Court concludes that Commerce’s decision not to adjust USP is sup- 
ported by substantial evidence on the agency record and in accordance 
with law. 

Commerce implied in the Final Results that it would never apply the 
reimbursement regulation in an ESP situation.? See Final Results, 60 
Fed. Reg. at 10,907. Commerce now states that such an implication does 
not represent its position, as it is inconsistent with the reimbursement 
regulation, and consents to a remand to clarify its position. Def.’s Partial 
Opp’n to Mots. J. Agency R. at 43. The Court agrees that remand is nec- 
essary for Commerce to explain the circumstances in which it will apply 
the regulation in an ESP situation. 


5. Inclusion of Below-Cost Sales in the Calculation of Profit for 
Constructed Value: 


Torrington claims that Commerce improperly included below-cost 
sales in its calculations of profit for use in CV. Torrington’s Mem. Supp. 
Mot. J. Agency R. at 23-29. Torrington contends that the inclusion of 
below-cost sales distorts the statutory scheme because such sales are 
not made in the ordinary course of trade. Id. at 24. 

In the alternative, Torrington argues that assuming, arguendo, that 
below-cost sales should not be excluded in calculating profit, Commerce 
should have nevertheless recomputed profits on the basis of the sample 
sales reported. Torrington’s Mem. Supp. Mot. J. Agency R. at 29-32. In 
particular, Torrington claims that because the sample sales that Com- 
merce used are representative for the purpose of price-to-price compari- 
sons, the profit realized on these sales must be representative of the 
profit on the general class or kind of merchandise. Jd. at 31. Hence, Tor- 


9In deriving a USP to compare with FMV for dumping purposes, USP may be calculated on the basis of ESP (price at 
which a foreign manufacturer sells goods to a related U.S. importer), or purchase price (price at which a foreign 
manufacturer sells goods to an independent U.S. importer). 19 U.S.C. § 1677a(a)&(b) (1988). 
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rington contends that Commerce should have computed CV based on 
the reported sample sales of such or similar merchandise. Id. at 29. 

Commerce responds that neither the definition of CV, as stated in 19 
U.S.C. § 1677b(e)(1)(B) (1988), nor the definition of the ordinary course 
of trade, as stated in 19 U.S.C. § 1677(15) (1988), suggests that below- 
cost sales were outside the ordinary course of trade, and so, such costs 
should be included in the CV calculation. Def.’s Partial Opp’n to Mots. J. 
Agency R. at 44-45. FAG and SKF agree with the position taken by Com- 
merce. FAG’s Opp’n to Torrington’s Mot. J. Agency R. at 10-24; SKF’s 
Opp’n to Torrington’s Mot. J. Agency R. at 31-63. 

The statutory language supports Commerce’s position. In calculating 
CV, Commerce includes profits for sales of merchandise of the same gen- 
eral class or kind in the home market, in the usual quantities and in the 
ordinary course of trade. See 19 U.S.C. § 1677b(e)(1). The statute itself 
does not limit the meaning of “ordinary course of trade” to sales made 
above cost but, rather, defines it as “the conditions and practices which 
* * * have been normal in the trade under consideration with respect to 
merchandise of the same class or kind.” 19 U.S.C. § 1677(15). 

As this Court has recently concluded in several cases, for below-cost 
sales to be excluded from a CV calculation, a plaintiff must show that 
such sales were made outside the ordinary course of trade. See FAG U.K. 
Ltd., Slip Op. 96-177, at 21; Torrington, Slip Op. 96-163, at 9-10; Tim- 
ken Co. v. United States, 20 CIT __, , 930 F Supp. 621, 624-25 
(1996); Federal-Mogul, 20 CIT at , 918 18 F Supp. at 403; Torrington, 
19 CIT at , 881 F Supp. at 633. In1 this case, Torrington has claimed 
that merely be because the sales are below cost, they are outside of the ordi- 
nary course of trade. Torrington has not demonstrated that the below- 
cost sales at issue are actually outside of the ordinary course of trade. 
Consequently, Commerce did not improperly include below-cost sales in 
calculating profit for CV purposes, and the inclusion of below-cost sales 
did not distort the statutory scheme. 

Torrington’s alternative argument has also been addressed by this 
Court and is without merit. This Court has concluded that because 19 
U.S.C. § 1677f-1 (1988) explicitly grants Commerce the authority to 
select appropriate samples for determining USP and FMV, and because 
Commerce has such broad discretion in its sample selection methodol- 
ogy, Commerce should also have discretion not to use samples at all. Fed- 
eral-Mogul,20CIT at __, 918 F Supp. at 404. See also FAG U.K. Ltd., 
Slip Op 96-177, at 21-22; Torrington, Slip Op. 96-163, at 11-12. The 
legislative history of section 1677f-1 also supports this position.!° 

In this case, as in Federal-Mogul, 20 CIT at , 918 F Supp. at 403, 
Commerce did not believe that the profit on the sa sale of such or similar 
merchandise could be presumed to be representative of the profit for the 
general class or kind of merchandise. Final Results, 60 Fed. Reg. at 


10 According to the legislative history, the purpose of section 1677f-—1 is to “reduce the costs and administrative bur- 
den on the Department of Commerce of determining dumping margins.” H.R. Rep. No. 725, 98th Cong., 2d Sess. 46 
(1984), reprinted in 1984 U.S.C.C.A.N. 5127, 5173. Consequently, it is clear that Commerce is not required to use sam- 
pling under section 1677f-1. Rather, Commerce is permitted to use sampling when necessary. 
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10,923 (Comment 5). Under this Court’s rationale in Federal-Mogul, 
Commerce’s decision not to rely on the samples for calculating CV is rea- 
sonable and in accordance with law. 


6. Use of CV to Calculate FMV: 


Torrington also claims that Commerce resorted prematurely to CV 
during its FMV calculation. Torrington’s Mem. Supp. Mot. J. Agency R. 
at 32-37. Specifically, Torrington contends that after finding that the 
most similar home market model was sold below cost in 90 percent of the 
home market sales, and over. an extended period of time, Commerce 
resorted to CV without first determining whether there were any other 
similar models that could have served as price-based comparisons. Id. 
Torrington argues that there is a strong statutory preference for calcu- 
lating FMV based on home market sales, rather than on CV. Id. at 33. 

Commerce responds that 19 U.S.C. § 1677b(b) (1988) directs it to 
resort immediately to CV once Commerce finds and disregards all home 
market sales of “matching” merchandise. Def.’s Partial Opp’n to Mots. 
J. Agency R. at 53-59. FAG and SKF agree generally with the position 
taken by Commerce. FAG’s Opp’n to Torrington’s Mot. J. Agency R. at 
25-30; SKF’s Opp’n to Torrington’s Mot. J. Agency R. at 63-77. 

This Court recently addressed this issue and concluded that Com- 
merce’s methodology was reasonable. See Federal-Mogul, 20 CIT at 
___, 918 F Supp. at 394-97; see also FAG U.K. Ltd., Slip Op. 96-177, at 
24-25; Torrington, Slip Op. 96-163, at 14. To determine the amount of 
antidumping duties to be assessed on a particular entry of merchandise, 
Commerce is required to compare the merchandise sold in the United 
States with “such or similar” merchandise, as defined by 19 U.S.C. 
§ 1677(16), sold in the home country or to a third country. See Federal- 
Mogul, 20CITat___—, 918 F Supp. at 395. Under its current methodol- 
ogy, Commerce disregards all home market sales and immediately 
resorts to CV if more than 90 percent of home market sales of the model 
were made below cost over an extended period of time, and are not at 
prices that permit recovery of all costs within a reasonable period of time 
in the ordinary course of trade. See Final Results, 60 Fed. Reg. at 
10,935-36. 

As this Court decided in Federal-Mogul and the similar cases that fol- 
lowed, Commerce is not required to investigate whether it can make 
another match based on the next most similar merchandise before 
resorting to CV. See Federal-Mogul, 20CIT at __, 918 F. Supp. at 396; 
FAG U.K. Ltd., Slip Op. 96-177, at 24-25; Torrington, Slip Op. 96-163, 
at 14. Indeed, the statutory language requires Commerce to resort to CV 
when sales are disregarded. See 19 U.S.C. § 1677b(b); see also Zenith 
Elecs. Corp. v. United States, 18 CIT __, ___, 872 F. Supp. 992, 
998-1000 (1994). 

In this case, Commerce matched certain AFB models sold to the 
United States with identical AFB models sold in the home market. See 
Final Results, 60 Fed. Reg. at 10,935-36. After an investigation, Com- 
merce concluded that the model AFBs were inadequate under 19 U.S.C. 
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§ 1677b(b), and so, Commerce used CV to determine FMV. See id. Com- 
merce was not required to use the price of the next most similar mer- 
chandise. This methodology was upheld in Federal-Mogul, FAG U.K. 
Ltd. and Torrington and is fully in accordance with law. 


7. Adjustment of FMV For Pre-Sale Inland Freight: 


Torrington claims that Commerce’s adjustment of FMV for home 
market pre-sale inland freight, see 60 Fed. Reg. at 10,941-42, is contrary 
to law. Torrington’s Mem. Supp. Mot. J. Agency R. at 37-39. 

Commerce responds that its FMV adjustment for pre-sale inland 
freight is reasonable and has been previously upheld by this Court, as 
well as the CAFC. Def.’s Partial Opp’n to Mots. J. Agency R. at 47-48. 
FAG and SKF agree generally with the position taken by Commerce. 
FAG’s Opp’n to Torrington’s Mot. J. Agency R. at 30-33; SKF’s Opp’n to 
Torrington’s Mot. J. Agency R. at 77-78. 

When Commerce uses ESP to determine USP it performs an “ESP 
offset,” i.e., it adjusts FMV by deducting indirect selling expenses, 
including pre-sale inland freight expenses. 19 C.FR. § 353.56(b)(2) 
(1994). The CAFC has held that it is reasonable for Commerce to deduct 
indirect selling expenses, such as indirect transportation expenses, 
from FMV. Torrington Co. v. United States, 68 F.3d 1347, 1356 (Fed. Cir. 
1995). See also FAG U.K. Ltd., Slip Op. 96-177, at 25; Torrington, Slip 
Op. 96-163, at 15; Timken, 20 CIT at _, 930 F. Supp. at 626-27. 
Hence, Commerce’s adjustment of FMV for home market pre-sale 
inland freight expenses is fully in accordance with law. 


8. Clerical Errors: 


Torrington contends that Commerce committed clerical errors with 
respect to certain FAG US. sales. Torrington’s Mem. Supp. Mot. J. 
Agency R. at 39-40. Commerce agrees that clerical errors were com- 
mitted and consents to a remand to correct the errors. Def.’s Partial 
Opp’n to Mots. J. Agency R. at 61. After review of the record, the Court 
finds that clerical errors were made with respect to the sales at issue. 


Upon remand, Commerce is to correct the clerical errors with respect to 
the FAG US. sales at issue. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to 
Commerce to allow it to: (1) utilize the approved tax-neutral methodol- 
ogy for adjusting for value-added taxes in FAG’s and SKF’s dumping 
margins; (2) explain the circumstances in which it will apply the reim- 
bursement regulation in an ESP situation; and (3) correct the clerical 
errors with respect to FAG’s US. sales. The Final Results and Amended 
Final Results are sustained as to all other issues raised by FAG, SKF and 
Torrington. 
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EARTH ISLAND INSTITUTE ETC. ET AL., PLAINTIFFS v. 
WARREN CHRISTOPHER ETC. ET AL., DEFENDANTS 


Court No. 94—06-00321 


{Motions of defendants and intervenor-defendant for relief pending appeals from order 
of enforcement of final judgment granted in part and denied in part.] 


(Dated November 25, 1996) 


Legal Strategies Group (Joshua R. Floum) for the plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division (Jeffrey M. Telep) and Environment & Natural 
Resources Division (Eileen Sobeck and Christiana P. Perry), U.S. Department of Justice; 
and Office of the Legal Adviser, U.S. Department of State (David Balton) and Office of 


General Counsel, National Oceanic and Atmospheric Administration (Jason Patlis), of 
counsel, for the defendants. 


Garvey, Schubert & Barer (Eldon V.C. Greenberg) for the intervenor-defendant. 


MEMORANDUM AND ORDER 


AQUILINO, Judge: Almost seven years after enactment of Pub. L. No. 
101-162, § 609, 103 Stat. 988, 1037-38, 16 U.S.C. § 1537 note (1989), 
one year after the court opined herein per slip op. 95-208,19CIT _, 
913 FSupp. 559 (1995), that this statute had to be enforced as Congress 
has intended, nine months after the defendants and intervenor-defen- 
dant noticed appeals therefrom (later abandoned) and two hundred 


days after denial of any further delay and entry of final judgment in 
accordance with slip ops. 95-208 and 96-62, 20 CIT _, 922 FSupp. 
616 (1996), those parties reappeared with new notices of appeal to the 
U.S. Court of Appeals for the Federal Circuit, Nos. 97-1085, 97-1086, 


and also with motions styled as for stays pending final resolution 
thereof. 


I 


The purported cause of this reappearance is the court’s attempt at 
clarification of the embargo mandated by Congress in the foregoing stat- 
ute, as affirmed in the final judgment of April 10, 1996. See Slip Op. 
96-165, 20 CIT ___—,__——s FSupp. _ (Oct. 8, 1996). That opinion, 
familiarity with which is presumed, was necessitated by seeming misin- 


terpretation on the part of the defendants. Nonetheless, they now 
demand that 


the injunction contained in this Court’s order dated October 8, 1996 
* * * [be] stayed pending issuance of the mandate of the * * * Court 
of Appeals * * * in the appeal of this matter[,] 


to quote from their proposed form of order, while that of the intervenor- 
defendant posits a stay of the clarification 


insofar as it requires the imposition of embargoes against all 
“shrimp or products of shrimp harvested in the wild by citizens or 
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vessels of nations which have not been certified in accordance with 
Pub. L. No. 101-162, § 609(b)(2)” * * *. 


In handing down slip op. 95-208 on December 29, 1995, the court 
afforded the defendants a total of five months within which to attempt 
to implement the dictate of the statute world-wide and report thereon. 
See19CITat___, 913 FSupp. at 580. They responded with a motion for 
an across-the-board, additional one-year extension of time to prohibit 
importation of shrimp or products from shrimp upon the condition Con- 
gress had prescribed years ago. The support offered was paltry!, where- 
upon the court decided to accelerate entry of final judgment to enable 
the defendants and intervenor-defendant to obtain appellate review if 
that was genuinely their intent. See 20CIT at__—, 922 FSupp. at 626. 
Apparently it was not, for not only did the defendants and intervenor- 
defendant not appeal the April 10, 1996 final judgment in a timely man- 
ner, their prior appeals were subsequently ordered dismissed. See 86 
F.3d 1178 (Fed.Cir. 1996). Instead, according to the plaintiffs, the gov- 
ernment revised its approach to enforcement of the embargo (and final 
judgment) in such a manner? as to eviscerate the goal of Congress in 
enacting section 609. The plaintiffs condemned this approach as “dan- 
gerous” and “disingenuous” because it 


eliminates any incentive for countries to put TEDs on more than a 
handful of nets. Countries can evade the Law’s embargo by export- 
ing to the United States those shrimp caught by a few designated 
vessels which are equipped with TEDs, while exporting elsewhere 
shrimp caught by those which are not. This eviscerates both of Con- 
gress’ purposes in enacting the Turtle Law. It fails to create the 
level playing field which Congress undeniably sought for the U.S. 
fleet, which is required to put TEDs on each and every vessel. It also 
guts the Law’s objective of protecting these endangered species— 
for substantial portions of the shrimping fleets of exporting nations 
may now eschew TEDs with impunity. 


The court could not and therefore did not find otherwise.* Rather, it 
reaffirmed its prior slip ops. 95-208 and 96-62 to the effect that the 
embargo enacted by Congress in section 609(b), 103 Stat. at 1038, 16 
U.S.C. § 1537 note, may not be enforced by the defendants in a manner 
contrary to subsection (b)(2) thereof. See Slip Op. 96-165 at 48. 

Despite this fundamental statutory provision, which should not have 
engendered further discussion in this protracted litigation, counsel for 
the defendants and intervenor-defendant precipitated an immediate 


1See transcript of proceedings on March 26, 1996 and Slip Op. 96-62 passim. 


2 See generally Dep’t of State, Revised Notice of Guidelines for Determining Comparability of Foreign Programs for 
the Protection of Turtles in Shrimp Trawl Fishing Operations, 61 Fed.Reg. 17,342 (April 19, 1996); Dep’t of State, 
Bureau of Oceans and Int’! Environmental and Scientific Affairs; Certifications Pursuant to Section 609 of Public Law 
101-162, 61 Fed.Reg. 24,998 (May 17, 1996). 

3 Memorandum of Points and Authorities in Support of Plaintiffs’ Motion to Enforce Judgment, p. 3 (emphasis in 
original). . 

The acronym “TEDs” refers to various turtle excluder devices. See generally 19 CIT at and 913 FSupp. at 563, n. 
1 and references therein. 


4 See Slip Op. 96-165 at 16-17. At a hearing on July 25, 1996 on the motion brought by the plaintiffs to enforce the 
court’s final judgment, both sides were afforded until September 30, 1996 to discover and/or present relevant facts. No 
one did so by that deadline. 
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conference with the court to query the absence of the words “in the wild” 
in that reaffirmation. 
Among other things, the final judgment orders the defendants to 


prohibit not later than May 1, 1996 the importation of shrimp or 
products from shrimp wherever harvested in the wild with com- 
mercial fishing technology which may affect adversely those species 
of sea turtles the conservation of which is the subject of regulations 
promulgated by the Secretary of Commerce on June 29, 1987, 52 
Fed.Reg. 24,244, except as provided in Pub. L. No. 101-162, 
§ 609(b)(2), 103 Stat. 1038, 16 U.S.C. § 1537 note. 


As if this injunction, which was not appealed, were not clear enough, the 
court determined to repeat its in-the-wild condition in slip op. 96-165 by 
way of an Erratum issued October 10, 1996. Be that as it may, the inter- 
venor-defendant now contends that slip op. 95-208 and this judgment 
“properly recognized the critical place of [section 609(b)(1)] language in 
the statutory scheme”, but “in its October 8 ruling * * * the Court has 
read the operative language of Section 609(b)(1) out of the Act.” Memo- 
randum of Defendant-Intervenor, p. 7. See also Defendants’ Motion for 
Stay, p. 16. Ofcourse, the court could not, and therefore did not, do so. To 
repeat, slip op. 96-165 only attempted to clarify the contingent require- 
ment of section 609(b)(2) contained in the statute and judgment. 

Notwithstanding that certification in accordance with section 
609(b)(2) is the only statutory ground for avoidance of the embargo 
mandated by subsection (b)(1), that the government had enforced the 
statute on this basis prior to May 1996, albeit restricted to nations of the 
“wider Caribbean”, and that the Acting Assistant Secretary of State for 
Oceans and International Environmental and Scientific Affairs 
declared in July 1996 in this case that the 


Department of State now considers all shrimp harvesting nations 
for possible certification under that statute, not just the 14 nations 
in the Wider Caribbean Region that had previously been subject to 
the certification requirement. A// shrimp harvesting nations that 
are not certified are, as of May 1, 1996, under an embargo on the 
importation of their shrimp and shrimp products, in accordance 


with Section 609(b)(1)I,°] 
the Department’s post-judgment guidelines cited above and discussed 
in slip op. 96-165 offer breach of the embargo on a shipment-by-ship- 
ment basis. See generally Slip Op. 96-165 at 2-19. 


A 


Comes now the Under Secretary of State for Economic, Business and 
Agricultural Affairs with a declaration in support of defendants’ motion 
for a stay based essentially on two points, to wit: 


First, the Court Order places in jeopardy a newly concluded 
treaty to protect sea turtles in the Western Hemisphere. Difficult 
negotiations towards such a treaty had been underway for more 


5 Declaration of David A. Colson, para. 2, p. 2 (July 1996)(emphasis in original). See also id., para. 11, p. 7. 
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than two years. On September 5, 1996, those negotiations success- 
fully concluded with the adoption of a proposed treaty, entitled 
“The Inter-American Convention to Protect and Conserve Sea 
Testes. ** *. 
* * * * * * o* 

Second, the Administration is especially concerned that the 
Court Order, if not stayed, will provoke a backlash among govern- 
ments of Southeast Asian nations that have been making signifi- 
cant strides in recent months to acquire TEDs technology and to 
adopt TEDs programs. The Administration has persuaded these 
governments, whose industries provide a majority of U.S. shrimp 
imports, to move toward TEDs usage in part by making clear to 
them that, until they are certified under Section 609, individual 
shipments of TED-caught shrimp, and other shrimp harvested in 
ways not harmful to turtles, could enter the U.S. market. The Court 
Order overturns this approach and, we fear, will undercut the prog- 
ress of these nations toward TEDs usage. 


Declaration of Joan E. Spero, paras. 4, 7 (Oct. 18, 1996). 

With regard to the first claimed concern, if the negotiations toward 
The Inter-American Convention for the Protection and Conservation of 
Sea Turtles have indeed been “difficult” over the last two years and 
placed in jeopardy by this case as alleged during that same period, now is 
the first mention of the matter on this record. Certainly, the government 
had ample opportunity to do so earlier. Perhaps the reason it did not is 
due to the fact that “the proposed treaty recognizes that sea turtle spe- 
cies have become endangered as a result of a wide range of causes”®, not 
“only * * * the problem of sea turtle mortality caused by commercial 
shrimp trawl fishing”. Jd., para. 5, p. 3. After reading a draft of the 
treaty, the court concurs in this assessment. Curiously, neither the draft 
nor the Secretary indicates which nations in the western hemisphere 
are potential signatories. The court is thus left to note in passing that 
most of the littoral countries on this side of the globe have already been 
certified under section 609(b)(2)’, thereby presumably not seriously 
affecting their attitudes toward the new treaty, which has been nego- 
tiated entirely during the time of this embargo provision. 

As for the second stated concern over “backlash among governments 
of Southeast Asian nations”, to the extent such has been their response, 
it predates October 8, 1996. See, e.g., Slip Op. 96-165, p. 18, n. 14; Four 
Asian Nations Ask United States for WTO Consultations on Shrimp 
Ban, 13 Int’! Trade Rep. (BNA) 1593; Declaration of Joan E. Spero, 
para. 12; Court Ruling Strengthens Enforcement of Shrimp Embargo, 
96-42 Int’] Trade Alert, p. 2. Be that as it may, of course good relations 
with those sovereigns are important at any time, and the Secretary 
refers to recent U.S. attempts to advance them with Thailand, India and 


6 Declaration of Joan E. Spero, para. 5, p. 3 (Oct. 18, 1996). 


7 The names of those nations are set forth in the State Department’s notice of May 17, 1996, 61 Fed. Reg. at 24,999, 
which is quoted in slip op. 96-165 at pages 4-5. See also Defendants’ Memorandum in Support of Their Motion for 
Summary Judgment and in Response to Plaintiffs’ Motion for Summary Judgment, Exhibit 1 (1991), Exhibit 2 (1992), 
Exhibit 3 (1993), Exhibit 4 (1994), Exhibit 5 (1995). 
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the People’s Republic of China in particular. But this country’s govern- 
ment must also always abide its own laws, just as the governments in 
those lands might be presumed to do. That their perceptions or lawful 
interests may digress from those of the United States should not be rea- 
son to unlawfully abrogate this country’s enacted approach. As pointed 
out repeatedly herein, this Court of International Trade is not the 
proper forum for foreign accommodation or circumvention. With regard 
to any plea in the World Trade Organization, the evidence at bar shows, 
for example, that Thailand is by far the largest exporter of shrimp to the 
United States, that the lion’s share of its exports are not subject to the 
embargo® and that, according to the plaintiffs, the defendants have now 
certified that nation as in compliance with section 6099. Moreover, even 
if it or other would-be Geneva complainants were not to adopt regula- 
tory programs governing the incidental taking of sea turtles during 
shrimp harvesting which are comparable to that of the United States, a 
recent WTO panel has reaffirmed that domestic environmental con- 
cerns are of consequence so long as there is even-handed enforcement of 
the kind ordered in this case. See United States—Standards for Refor- 
mulated and Conventional Gasoline, parts VI(F), VII, WTO No. WY/ 
DS2/R (Jan. 29, 1996). 

As shown by this court’s prior opinions, the government’s domestic 
approach has been to require TEDs on all U.S. shrimp trawlers at all 
times. And, to quote from slip op. 96-165 at 18-19: 


To the extent that domestic comparator is an underpinning of the 
court’s judgment, and has not been modified by the defendants, it 
restrains their immediate attempt at foreign accommodation, if not 
circumvention. The record, such as it still is, supports a finding that 
the requirement of TEDs on all vessels of a harvesting nation at all 
times results in a satisfactory rate of incidental taking of endan- 
gered species of sea turtles. In the absence of intelligence to the con- 
trary, it remains a fortiori: that requiring anything less than is 
comparable to the U.S. program violates section 609 and the court’s 
judgment. 


During the hearing which led to this opinion, as well as now in their 
motion for a stay, the defendants do admit to substantial revision of 
their approach, but with respect to shrimp from other countries, not yet 
certified in accordance with section 609. See, e.g., Slip Op. 96-165 at 7; 
Defendants’ Motion for Stay, p. 17, n. 10. They claim executive discre- 
tion to have done so, provided the reasons for such revision are 
explained satisfactorily, citing Motor Vehicle Mfrs. Ass’n v. State Farm 
Mutual Auto Ins. Co., 463 U.S. 29 (1983), and Nat’! Audubon Soc’y v. 
Hester, 801 F2d 405 (D.C.Cir. 1986), for support. 

Of course, the defendants are possessed of discretion, the reasoned 
exercise of which is entitled to deference, but those privileges do not 


8 Compare US. Dep’t of Commerce, Fisheries of the United States, 1995, p. 56 (July 1996) with Declaration of Joan E. 
Spero, para. 9, p. 6 and the text of the court’s judgment, supra. 


9 See Declaration of Todd Steiner in Support of Plaintiffs’ Opposition to Defendants’ Motion for a Stay, para. 12, p. 6 
(Nov. 11, 1996). 
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extend to direct contravention of a mandate of Congress, affirmed by the 
judiciary. The defendants argue that plaintiffs’ motion to enforce 


brought before the court for adjudication for the first time legal 
issues that were not addressed in this [c]ourt’s April 10, 1996[] deci- 
sion underlying its earlier judgment and injunction. These new 
issues were created by the publication of the revised guidelines, 
which set forth State’s newly promulgated method for applying 
Section 609(b) worldwide consistent with the court’s determina- 
tion that Section 609(b) must be applied worldwide. These issues 
were raised in what arguably should have been filed as an indepen- 
dent complaint, * * * challenging an independent agency decision, 
and should have been afforded full adjudication. 


Defendants’ Motion for Stay, p. 11. They also point to a letter from plain- 
tiffs’ counsel to the court dated September 20, 1996, attempting to with- 
draw the motion to enforce, and thus contend that plaintiffs’ 


abandonment of their claim for relief rendered moot the underlying 
case or controversy and mandated dismissal of their action. Accord- 
ingly, the Court’s subsequent decision constituted an advisory opin- 
ion, which is prohibited by law. 

Id. at 8. 

The court considered plaintiffs’ letter as an attempt to render moot 
the dearth of evidence produced in regard to the parties’ divergent posi- 
tions. That attempt to withdraw was denied because the court had come 
to conclude that plaintiffs’ post-judgment position on the law of this case 
was correct, that is, that defendants’ revised approach violates the crux 
of the law on its face. As was true in United States v. Swift & Co., 286 US. 
106, 114-15 (1932), the government concedes that the court has 
inherent and continuing equity power to modify injunctions due to 
changed circumstances “if satisfied that what it has been doing has been 
turned through [those] circumstances into an instrument of wrong.” 
See id., n. 6. Surely, this authority cannot be divested simply by the 
object of the injunctive relief’s embarking on a changed course at odds 
with a predicate of that relief. Cf United States v. The Hanover Ins. Co., 
18 CIT 991, 869 FSupp. 950 (1994), aff'd, 82 F3d 1052 (Fed.Cir. 1996). 
Nor is the court without jurisdiction to act sua sponte. See, e.g., Alberti v. 
Klevenhagen, 46 F.3d 1347 (5th Cir. 1995), and cases cited therein. 

The defendants refer to United States v. United Shoe Machinery 
Corp., 391 U.S. 244 (1968), to the effect that, when 


considering whether to grant a motion to enforce or modify an 
injunctive decree, a court is bound to identify the purpose of the 
original decree and to determine whether that purpose had been 
accomplished. Only if the initial purpose had been frustrated by 
continued non-compliance is a court obligated to impose more spe- 
cific directives. 


Defendants’ Motion for Stay, p. 8. If this reference is intended to signify 
premature post-judgment reaction on the part of this court, it can be 
agreed that the embargo of Congress at bar is not of the same vintage as 
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the Sherman Act injunction in United Shoe but also that the govern- 
ment has had more than enough time to fully effectuate section 609’s 
remedy for reducing the killing of endangered species. The defendants 
also refer to “issues not before the court in the original proceeding” and 
“crafting a new injunction based on * * * new legal rulings”. Jd. That 
they have been self-induced is obvious, but it has not been clear to the 
court that defendants’ “new issues” are for another action. On the con- 
trary, the plaintiffs have complained herein from the beginning about 
the government’s approach to foreign comparability under section 
609(b)(2)(A)&(B). See,e.g.,19CITat__, 913 FSupp. at 578-79. While 
the court sustained the position of the defendants on that issue, its deci- 
sion thereon was as much a predicate of the final judgment as was the 
ruling on scope in favor of the plaintiffs. And neither element was sus- 
ceptible to subsequent administrative revision without any further judi- 
cial review herein. 

The guidelines published on April 19, 1996 report, in pertinent part: 


Shrimp Harvested in a Manner Not Harmful to Sea Turtles. The 
Department of State has determined that import prohibitions 
imposed pursuant to Section 609 do not apply to shrimp or products 
of shrimp harvested under the following conditions, since such har- 
vesting does not adversely affect sea turtles: 

a. Shrimp harvested in an aquaculture facility in which the 
shrimp spend at least 30 days in ponds prior to being harvested. 

b. Shrimp harvested by commercial shrimp trawl vessels using 
a comparable in effectiveness to those required in the United 

tates. 

c. Shrimp harvested exclusively by means that do not involve the 
retrieval of fishing nets by mechanical devices or by vessels using 
gear that, in accordance with the U.S. program described above, 
would not require TEDs. 

d. Species of shrimp, such as the pandalid species, harvested in 
areas in which sea turtles do not occur. 


61 Fed.Reg. at 17,343. Whereas the focus of section 609 (and this case) 
has been on endangered species of sea turtles vis-a-vis other nations, 
these guidelines would seemingly switch the focus to the shrimp netted 
overseas for the American pocketbook and palate. While that phenome- 
non is the obvious cause of the continuing efforts to prolong this litiga- 
tion, it cannot be determinative of the enforcement of the embargo in 
accordance with the law developed to date. 

During their conference on October 10, 1996, counsel reminded the 
court of its acceptance of the earlier determination(s) of the Department 
of State that the embargo “does not apply to aquaculture shrimp, since 
the harvesting of such shrimp does not adversely affect sea turtles”. 19 
CIT at , 913 F Supp. at 574, quoting Turtles in Shrimp Trawl Fish- 
ing Operations Protection; Guidelines, 56: Fed.Reg. 1,051 (Jan. 10, 
1991), and Revised Guidelines for Determining Comparability. of For- 
eign Programs for the Protection of Turtles in Shrimp Trawl Fishing 
Operations, 58 Fed.Reg. 9,015 (Feb. 18, 1993). Indeed, in the absence of 
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evidence on the record to the contrary, the court determined to restrict 
its final judgment to “shrimp wherever harvested in the wild” and, upon 
the urging of defense counsel, to repeat this limitation in the order of 
October 8, 1996. 

Counsel for the defendants and the intervenor-defendant also called 
upon the court to “clarify whether the artisanal method of harvest, 
which the State Department determined to be outside the scope of the 
embargo, w[as] covered by the injunction.” Defendants Motion for Stay, 
p. 4, n. 5. It did not do so, whereupon, as quoted, they have renewed their 
request(s) in their instant motions. Just as the exemption for aquacul- 
ture is not new, neither is the exemption for shrimp harvested exclu- 
sively by means that do not involve the retrieval of fishing nets by 
mechanical means. See, e.g., 58 Fed.Reg. at 9,017; 19 CIT at__—s, 913 
F Supp. at 578 and n. 35. Both section 609 and the court’s final judgment 
are activated by “commercial fishing technology which may affect 
adversely [endangered] species of sea turtles”. Apparently, the defen- 
dants have not equated the “artisinal method of harvest” with such 
technology, and the court has had no basis to find otherwise on the 
record developed. 

The attempt to make species of shrimp harvested in areas in which sea 
turtles do not occur an issue is another seeming red herring. Whether or 
not the plaintiffs consider the question an open matter?!°, they have not 
presented evidence that harvesting in those areas endangers sea turtles. 
Some 15 nations have now been certified in accordance with section 
609(b)(2)(C) and the court’s final judgment as not posing a threat to the 


turtles of concern. See 61 Fed.Reg. at 24,999; Slip Op. 96-165 at 4. Pres- 
umably, that statutory provision is also the ground for defendants’ certi- 
fication of eight other nations, including several in the wider Caribbean, 
as using manual rather than mechanical means to retrieve their shrimp 
nets. See 61 Fed.Reg. at 24,999; Slip Op. 96-165 at 5. 


B 


The defendants may consider their decision to permit entry of shrimp 
from nations not subject to certification under section 609(b)(2)(C) and 
not yet certified pursuant to subsections (A) and (B) to have engendered 
a genuine “new” issue of law, but, as discussed at length in slip op. 
96-165 and referred to above, this court does not. Be that as it may, they 
(and the intervenor-defendant) claim to seek stays of that clarification 
of the April 10, 1996 final judgment while appealing the issue. 

The defendants note that, in deciding a motion for a stay pursuant to 
CIT Rule 62(c), the factors to be considered are 


(1) whether the stay applicant has made a strong showing that he is 
likely to succeed on the merits; (2) whether the applicant will be 
irreparably injured absent a stay; (3) whether issuance of the stay 


10 Compare Defendants’ Motion for Stay, p. 2, n. 2 with Reply Memorandum in Support of Plaintiffs’ Motion to 
Enforce Judgment, p. 4, n. 3. 
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will substantially injure the other parties interested in the proceed- 
ing; and (4) where the public interest lies. 


Defendants’ Motion for Stay, p. 5, quoting Hilton v. Braunskill, 481 US. 
770, 776 (1986). In Standard Havens Products, Inc. v. Gencor Indus- 
tries, Inc., 897 F.2d 511, 512 (Fed.Cir. 1990), the court, in relying on this 
traditional method of analysis, added that each factor “need not be given 
equal weight.” 


* * * When harm to [the] applicant is great enough, a court will not 
require “a strong showing” that [the] applicant is “likely to succeed 
on the merits” * * * provided the other factors militate in [it]s favor. 


897 F.2d at 513 (emphasis in original), citing Hilton v. Braunskill, supra. 
Whereupon, the defendants summarize their present position: 


* * * Consequently, a stay is warranted so long as we present a seri- 
ous legal question, when little harm would befall the other inter- 
ested parties or the public, and when denial of the stay would inflict 
irreparable harm. 


Defendants’ Motion for Stay, p. 7. 

The motion relies on the declaration of Secretary Spero for the propo- 
sition that the government will suffer immediate and irreparable injury 
if a stay is denied. See id. at 22-23. Whatever harm the Secretary alludes 
to, essentially described in the two points quoted above, hardly appears 
either immediate or irreparable. Moreover, it pales in comparison with 
the damage Congress has concluded to attempt to prevent. To repeat yet 


again, the evidence in this case still indicates that 


more than 124,000 sea turtles drown annually due to shrimping by 
all other nations. This represents the death of more than 340 sea 
turtles every day when TEDs are not used. 


19CITat__—«, 913 FSupp. at 568;20CITat__—_—«, 922 FSupp. at 624. In 
response to the instant motions for stays, the plaintiffs have submitted a 
draft study by the government’s National Marine Fisheries Service 
(“NMFS”), which estimates annual deaths of sea turtles caught in 
mechanized trawls by vessels of the following uncertified nations to be: 


Brazil 2,352 
China 1,176 
India 6,209 
Philippines 1,294 


Declaration of Todd Steiner, para. 13. See also id., Exhibit C. Presum- 
ably, it is this kind of evidence which caused Congress to act. And section 
609 was presumably enacted in the public interest. 

As indicated above, the main point of the defendants is that, since the 
plaintiffs sought to withdraw their motion to enforce, that should have 
been the end of the matter, whether or not the public interest is or has 
been affected and whether or not the mandate of Congress, as affirmed 
by the court, is being disregarded on its face. See Defendants’ Motion for 
Stay, pp. 7-14. See also Memorandum of Defendant-Intervenor, pp. 5-6. 
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Whatever their primary thrust, counsel argue that the court 


need not agree with our arguments on the merits in order to stay its 

order. If agreement were required, no trial court ever would issue a 

stay pending appeal, effectively vitiating Rule 62(c). 
Defendants’ Motion for Stay, p. 6. Suffice it to report in this regard that 
just since the filing herein of the instant motions this court has granted 
the government stays pending appeals to the Federal Circuit in Accu- 
time Watch Corp. v. United States, CIT No. 92-05-00334, A Classic Time 
v. United States, CIT No. 92-05-00349, Alva Watch d/b/a Jordache Time 
Co. v. United States, CIT No. 92-05-00336, Anchor Time Corp. v. United 
States, CIT No. 92-05-00333, Baxter Healthcare Corp. v. United States, 
CIT No. 95-01-00055, Belfont Sales Corp. v. United States, CIT No. 
92-05-00326, Branded Time Corp. v. United States, CIT No. 
92-05-00338, Delta Impex Watch Corp. v. United States, CIT No. 
92-05-00335, Delta Impex Watch Corp. v. United States, CIT No. 
92-11-00762, Eastman Watch Co. v. United States, CIT No. 
92-05-00327, F & K Watch Co. v. United States, CIT No. 92-05-00348, 
Grundig Electronic Corp. v. United States, CIT No. 92-05-00337, and 
World Forum Watches, Lid. v. United States, CIT No. 92-—05-00350. To 
be sure, the facts and circumstances of those actions warrant that 
approach, but the court is unable to, and therefore does not, reach the 
same conclusion with regard to a stay in this case. The defendants do not 
make a strong showing that they are likely to succeed on either the pro- 
cedural or substantive issues they posit, that they will be irreparably 


injured absent a stay or that the public interest lies on their side. Finally, 
in light of the record developed, it seems certain that grant of additional 
administrative delay in enforcement of section 609 can only make worse 
the matter Congress sought to address almost seven years ago. See gen- 
erally Declarations of Dr. Peter C.H. Pritchard and Jack B. Woody in 
Support of Plaintiffs’ Opposition to Defendants’ Motion for a Stay Pend- 
ing Appeal (Nov. 1996). ~ 


C 


While the court must deny again any worldwide delay in enforcement 
of the embargo mandated by the statute, it also concludes in conformity 
with the prior decisions herein and the discussion in part I-A above that 
some of the scenarios outlined in the motions for stays are not subject to 
the embargo, namely: 


The declaration of Secretary Spero, paragraph 11, refers to the situa- 
tion in the People’s Republic of China, in part, as follows: 


* * * Tn a visit to Zhejiang Province in July, NMFS officials deter- 
mined that virtually all wild-caught shrimp was harvested in that 
region with gear that does not harm sea turtles. Shrimp fishing ves- 
sels in that province use a type of “floating beam trawl” with an 
opening so small as to make the incidental capture of a sea turtle 
extraordinarily unlikely. Moreover, regulations in force in that 
province require shrimp fishermen to operate only in waters more 
than 40 meters deep, where it is virtually impossible to intercept a 
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sea turtle with this gear. These regulations are strictly enforced 
* * * 


The general manager of Ocean to Ocean Seafood Sales, a division of 
L.M. Sanders & Sons, Inc., declares, among other things: 


2. The Company has historically purchased substantial quanti- 
ties of wild-harvested shrimp from India and Pakistan * * *. To the 
best of my information and belief, all the wild-harvested shrimp 
purchased from India and Pakistan by the Company has been 
caught without the use of mechanized trawls. Since May 1996, such 
product has entered the United States accompanied by a Shrimp 
Exporter’s/Importer’s Declaration (Form DSP-121) attesting to its 
harvest using non-mechanical net retrieval. 


Declaration of David Brockwell, para. 2. 

The chief executive officer of King and Prince Seafood Corporation 
declares that it has contracts to purchase 858,000 pounds of shrimp 
from India (harvested with manually withdrawn nets) and 462,000 
pounds of shrimp from China (also harvested with manually withdrawn 
nets). Declaration of Robert Brubaker, para. 2. 

Both the president of Dynasea Corporation and the executive vice 
president of Red Chamber Co. indicate that the source of all or some of 
their respective shrimp supplies is Thailand. If plaintiffs’ representa- 
tion herein is correct, that nation is now certified under section 609, and 
none of its shrimp shipments is thus subject to the embargo. Further- 
more, it is represented that the shrimp for which Dynasea has opened a 
letter of credit has been harvested in the wild by hand-retrieval gear. 
Declaration of Robert Hadeler, Jr., para. 2, p. 2. With regard to Red 
Chamber Co., it is added that approximately 60 percent (18 million 
pounds) of its frozen shrimp imports 


was wild harvested shrimp from India, Pakistan, China and Thai- 
land which was either caught using non-mechanized trawls, caught 
by hand or caught in fresh water rivers. 


Declaration of Ming Shou Kou, para. 5. 

Declarations on behalf of Rich-Seapak Corporation, Sea Snack Foods, 
Inc., Amende & Schultz, Inc. and Ore-Cal Corporation represent that 
India is a source of their supply of shrimp harvested in the wild. To the 
extent that harvesting is accomplished by manual methods, as 
averred!!, the fruits thereof can continue to be imported by those four 


companies, despite the fact that India is not yet certified under section 
60912, 


D 


In its motion for leave to intervene on the side of the defendants, the 
National Fisheries Institute, Inc. (“NFI”) was described as a national 


11 See Declaration of Gary Kicklighter, para. 2, p. 2; Declaration of Fred W. Ockrim, para. 2; Declaration of Terry 
Schultz, para. 2, p. 2; Declaration of William Shinbane, para. 2. 


12 The same holds for shipments to Rich-Seapack Corporation from China. See Declaration of Gary Kicklighter, 
para. 2, p. 2. 
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association with approximately 1,000 member companies involved in 
the fish and seafood industry in the United States, including producers, 
processors, wholesalers, distributors, retailers, brokers and importers. 
The organization’s Vice President for Government Relations has 
sought to inform the court of the importance of imported shrimp to the 
entire U.S. seafood market and now to “estimate the impact of the 
shrimp embargo ordered by the Court on October 8, 1996.” Declaration 
of Richard F. Gutting, Jr., para. 2 (Oct. 21, 1996). Compare id. passim 
with 19 CIT at __, 913 FSupp. at 570. Clearly, this latest declaration 
describes harm to NFI members, including those just named, if major 
shrimp supplier nations were to remain under the embargo. But this 
and other courts have held that economic harm is not necessarily irrepa- 
rable, supporting grant of extraordinary equitable relief of the kind 
prayed for. See, e.g., Sampson v. Murray, 415 U.S. 61, 89-90 (1974); 
Borey v. Nat’l Union Fire Ins. Co., 934 F.2d 30, 34 (2d Cir. 1991); State of 
Ohio ex rel. Celebrezze v. Nuclear Regulatory Comm’n, 812 F.2d 288, 290 
(6th Cir. 1987); Bomont Industries v. United States, 10 CIT 431, 638 
F'Supp. 1334 (1986). Moreover, it must be presumed that NFI and other 
interested parties brought their concerns in this regard to the attention 
of Congress during its deliberations over the desirability and ramifica- 
tions of enactment of the embargo. 

In any event, the court cannot grant relief to the remaining NFI com- 
panies which have submitted declarations, namely, International Sea- 
foods, Inc., Crystal Cove Seafood Corp. and Expack Seafood, Inc. Two 
represent that Brazil is a source of their supply of shrimp “caught in the 
wild by vessels using Turtle Excluder Devices comparable to those 
required in the United States.” Declaration of Claude Schoeffer, para. 2, 
p. 2. See Declaration of Marvin Essrig, para. 2, p. 2. This may be true, but 
the government has considered Brazil to be within the wider Caribbean 
and thereby subject to section 609 from the beginning, yet that nation is 
not now certified. Compare Defendants’ Memorandum in Support of 
Their Motion for Summary Judgment and in Response to Plaintiffs’ 
Motion for Summary Judgment, Ex-hibit 1 (1991), Exhibit 2 (1992), 
Exhibit 3 (1993), Exhibit 4 (1994), Exhibit 5 (1995) with 61 Fed.Reg. 
24,998 (May 17, 1996). Certainly, Brazil has had ample opportunity to 
continue certified pursuant to section 609(b)(2).1° As for Crystal Cove 
Seafood Corp., the declaration of its executive vice president lacks suffi- 
cient facts to enable the court to determine if the embargo applies. 


II 


In sum, the motions of the defendants and intervenor-defendant for 
relief pending their appeals are granted in part and denied in part in 
conformity with the foregoing. 


13 Cf. State Dep’t cables regarding Brazilian certification under section 609(b) (January-April 1996). 
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